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Report: 

Southern African Dialogue 
on Decriminalisation – 
Repealing Unjust Laws 
against LGBTI People
- Kendall Petersen



In 2015, GALA (Gay & Lesbian Memory in Action) received a grant from the AIDS 
Foundation of South Africa (AFSA), to organize a dialogue for young LGBTI ac-
tivists from South African and Mozambican LGBTI organisations to discuss the 
strategies employed in the decriminalization processes in the two countries. This 
dialogue was initially meant to be held in Maputo, Mozambique, in August 2016, in 
collaboration with the local host organization, The Mozambican Association for the 
Defense of Sexual Minorities (LAMBDA).

This dialogue has a long and somewhat complicated conceptual and organization-
al history. Further discussions led to a reconceptualization of the event. Given the 
advances and struggles noted in other countries, the dialogue was then planned 
as a space for 15-20 young LGBTI activists from 9 countries in Southern Africa 
to come together to assess the current state of their respective struggles, and to 
identify resources or skills needed. Furthermore, it was conceived as an opportu-
nity for networking; for strengthening existing relationships and alliances, and to 
build new ones. It was also agreed that the event would take place in Johannes-
burg, South Africa, in order to save costs.

GALA then partnered with the Initiative for Strategic Litigation in Africa (ISLA), led 
by Sibongile Ndashe. ISLA and GALA met and engaged regularly to discuss the 
planning of the event, and GALA is especially appreciative of the invaluable role 
that Sibongile Ndashe and the team at ISLA played in the planning and execution of 
the event. The scope of the conversation to be held in the dialogue was expanded 
to allow for the activists to engage with key issues in the decriminalization debate, 
namely the push for full decriminalization, or alternately the work on legal infrac-
tions in an incremental way. GALA assumed the responsibility for the documenta-
tion of the event, and it was agreed that the proceedings would be disseminated.

The final conceptualization of the dialogue had the following 
objectives in mind:

- Facilitate encounters and exchanges between lawyers and activists 
around decriminalization/repealing unjust laws in Southern Africa

- Review the current progress made toward decriminalization in all the 
participating Southern African countries

- Encourage sharing, cooperation and development of different strategies 
and solidarity 

- Inspire a rejuvenated effort around decriminalizing same-sex practices 
in Southern Africa

- Encourage an inter-generational learning and exchange

With this in mind, the expected outcomes of the dialogue were:

- A compilation of the decriminalization strategies discussed
.
- An agreed upon way forward

- Evaluation forms from the participants

- Materials for the GALA archive



The dialogue took place in Newtown, Johannesburg on 22-23 September 2016. 
Accommodation was arranged for the participants at the City Lodge Hotel, New-
town, and the venue for the dialogue was the SAB World of Beer in Newtown, 
which is less than 10 minutes’ walk away.

When the dialogue had initially been conceptualized, a list was composed of activ-
ists who, owing to their geographic locations, and the nature of their work, would 
be ideal participants in the event. These activists were invited to participate in the 
dialogue and agreed. As mentioned, however, a considerable length of time had 
elapsed between the initial conceptualization of the project, the distribution of the 
first invitations, and the final realization of the project. When the time came for the 
project to be realized, and to make final arrangements regarding travel and accom-
modation, etc., a reminder was sent to the initial list of activists, asking them to 
confirm their participation in the dialogue. 

Unfortunately, most of the participants who had initially accepted the invitation 
were not able to participate in the dialogue for various reasons. New participants 
were then identified, also based on their geographic locations and the nature of 
their work, and invitations were sent again. The urgency for this was of course ex-
acerbated by the fact that further delays would also have resulted in more expen-
sive travel costs. 

Both rounds of invitations had generated a selection of about 20 participants in 
total who were able to participate in the dialogue. The necessary travel and accom-
modation arrangements were then made. Unfortunately, as is often the case with 
events such as this, several changes and problems occurred between then and 
the day of the event - some as late as the first morning of the dialogue. As a result, 
the final participant list (the participants present in the dialogue on 22 September 
2016) had once again changed considerably. 
On 22 September 2016, 14 participants attended the dialogue (this does not in-
clude the facilitators and organizers). 13 Participants attended the dialogue on 23 
September 2016.

The final list of countries represented by the participating activ-
ists in the dialogue included:

- South Africa
- Mauritius
- Namibia
- Zimbabwe
- Zambia
- Seychelles
- Malawi

20 Organisations were represented in the dialogue (including the 
facilitators and organisers). These include:

- Young Queer Alliance 
- Gender Dynamix 
- GALZ (Gays & Lesbians of Zimbabwe)
- Transbantu Association Zambia
- HOLAAfrica 
- Pan Africa ILGA
- OUT!ology Network
- Sexual Rights Centre
- Centre for the Development of People
- LGBTI Sey
- The Lotus Identity
- Rights not Rescue Trust of Namibia
- Women’s Leadership Centre
- African Centre for Migration and Society
- Hivos
- Women’s Legal Centre
- SALC (Southern African Litigation Centre)
- ISLA (Initiative for Strategic Litigation in Africa)
- SAIH (Norwegian Students’ and Academics’ International Assistance 
Fund)
- GALA (Gay & Lesbian Memory in Action)



Unfortunately, the changes and cancellations experienced also impacted on the 
gender balance in the participants. As a result, the overwhelming majority of the 
participants were male or identified as male. While the total number (including fa-
cilitators and organisers) included more women (more women than were present 
in the participants), or individuals who identified as women, this group was still 
in the minority. Changes were also made to the programme itself. However, for 
the purposes of this report and the transcript, the individual components of the 
agenda are titled as according to the original agenda. The original agenda is also 
included in the final report.

The main facilitators of the dialogue were Gabriel Hoosain Khan and John Mar-
nell, and additional facilitation was provided by Sibongile Ndashe, Mosima Keka-
na, Tashwill Esterhuizen and Phumi Mtetwa. The agenda for the dialogue was 
intentionally designed to be participatory, and the main presentations were inter-
spersed with group discussions and presentations by the participants in order 
to stick to the original conceptualization of the dialogue as a space where young 
activists could get together and engage with one another. On day one of the 
dialogue, after contextualizing and critiquing both criminalization as well as de-
criminalization, the themes developed to include the role of social movements in 
the decriminalization process. This particular segment of the dialogue included a 
screening of the documentary “And Still We Rise” (2015), drawing attention to the 
resistance towards the Anti-Homosexual Act (AHA) in Uganda.

The second day of the dialogue commenced with a discussion regarding the 
role of litigation, specifically strategic litigation – in the decriminalization process. 
Given that the organisers and facilitators were not present at the initial concep-
tualization of the event, it was difficult to determine what the precise questions 
and answers at the beginning and end of the dialogue were meant to be. After 
discussion with the facilitators, it was therefore decided to alter the agenda, es-
sentially converting the remaining sessions scheduled in the agenda into one 
longer and more intensive session for the participants. The decision was made in 
order to allow the participants more time to actively consider how to take things 
forward in their respective organisations and countries after the dialogue. Partic-
ipants were asked to split up into teams/countries, and were given three sets of 
questions on which to base their final presentations. 

These questions were:

- What is the legal context in your country? What are the laws 
and policies that could hinder or help the cause?

- What are the spaces, mechanisms and movements availa-
ble to you? Who are the stakeholders (good and bad) that you 
need to engage?

- What are the strategies you could use to bring about change? 
What is the strategy for engagement?

Upon reflection, participants indicated that they found the final session provided 
a useful exercise in identifying the laws that exist in their respective countries, as 
well as a better understanding of the mechanisms (regional, national and global) 
that can be used to facilitate action. This was supported by a general agreement 
regarding the importance of organisations to integrate with society and not to be 
isolated. Action implemented by the various organisations would hinge on the im-
plementation of the correct strategies. It was therefore also agreed to distinguish 
between long and short-term strategies, as well as partnering with the correct 
organisations who would be able to assist with the development of an appropri-
ate strategy such as ISLA.

An important point that emerged from this session was that we (referring to the 
participants in the dialogue) are not yet experts on our own contexts, specifically 
of the mechanisms in our contexts and how they function. A thorough under-
standing of these mechanisms is crucial if change is to happen, because under-
standing the mechanisms ensures that individuals and organisations are able to 
adequately engage with them. The resultant discussion highlighted an impor-
tant point in that there exists a tension in what is hoped would be achieved in a 
space such as the Dialogue. It becomes difficult to address focused questions 
in interventions such as this because the participants approach it with different 
perspectives and with different expectations. While it is important to accept that 
social change will not necessarily come from courts and parliaments, but rather 
from discussions that have to go much deeper than what was approached in this 
dialogue, it remains essential to remember that the questions posed in the final 
session of the dialogue were in fact questions that belong in a much longer and 
more intensive session (and one which fell outside that which was possible in the 
dialogue). 



Participants were reminded of the importance of engaging with the conference 
material, which actually explains several areas intensively, in order to approach 
this and other conversations. This material will be disseminated once the event 
has been transcribed and the report has been compiled, and questions could 
then be directed towards any one of the facilitators or organizers. Participants 
were also encouraged to carefully consider the form that the activism they have 
identified needs to take, bearing in mind who the actors would be, what the 
space would be like and what the mechanisms would be. 

It became obvious that hosting an event of this nature created expectations from 
GALA and ISLA, and it was important that these were addressed as well. As 
mentioned, neither the facilitators nor the organizers were present at the origi-
nal conceptualization of the event. It was, nevertheless agreed that a core pur-
pose of the dialogue was to establish networks amongst countries and connect 
movements within those countries (see for example, the work done by ISLA in 
their Sexual Rights Network).  In this respect, the dialogue could be seen to have 
been a success, as it did allow for the establishment of new alliances, and the 
strengthening of existing relationships and partnerships. As mentioned, howev-
er, the multiple organizational and logistical problems encountered resulted in a 
space with a very problematically-gendered participation. With the participants 
being almost overwhelmingly male or male-identifying, there is no doubt that this 
strongly influenced the nature and strength of the facilitation, as well as the na-
ture of the dialogue itself. Since several participants raised the possibility of a 
follow-up dialogue, this would certainly be something to pay attention to, and, 
more importantly, to avoid. The possibility and nature of a follow-up dialogue 
also speaks to expectations and how these relate to organizational capacity. In 
terms of capacity, a second convening would therefore only be possible if it were 
managed and administered by ISLA, as GALA would not be able to take control 
of that space. While GALA would certainly be interested in the documentation of 
that event, it is recommended that it does not host another meeting or dialogue 
of this nature as it falls outside the organisation’s capacity and scope.



Agenda



Southern African Dialogue on Decriminalisation 
22 – 23 SEPTEMBER 2016, Johannesburg, South Africa 
Venue: SAB World of Beer (“Nonesuch Tavern” Conference Room)

22 September  

9.00am - 9.30am 
Introductions and Registration

• Communicating expectations for the meeting
• Background and objectives of the meeting 
• Housekeeping 

10.00am – 11:00am 
Background to criminalisation: 

Activities: 
- 15 Minute presentation: background to criminalisation 
- 8 minutes allocated to participants to present country context (participants are encouraged to work in teams 
if there is more than one participant from a country)

Participants’ contribution: 
- Contribute to the conversation using various media by explaining the history and current manifestations of 
criminalisation in their various countries. 
- Contributions can be in the form of  powerpoint, monologues, poetry, art, music, sketches, comedy 

Learning outcomes: 
- Understanding the history of criminalisation globally and the introduction to Africa and from the participants’ 
countries
Recommended reading/ listening: https://www.hrw.org/sites/default/files/reports/lgbt1208_webwcover.pdf

11.00am – 11.30am  
Tea Break 

11.30am - 13.00am  
Contextualising decriminalisation: Contemporary debates on 
criminalisation and working across movements

• Sex work ( SWEAT/ Women’s Legal Centre/ ASWA)
• Abortion (IPAS/RRA)
• HIV-related offences 

Learning outcomes:
- The importance of grounding movements and organising in broader human rights struggles
- Recognising and identifying potential challenges and opportunities
- Understanding the context made by potential allies and making the connections

1.00pm - 2.00pm  
Lunch 

  
2.00pm – 3:20pm 
Social movements and organising

Activity: Watching Ugandan Film -  And Still We Rise (70 min) 
http://andstillwerisedocumentary.blogspot.com

Other recommended watching: 
Milk – 2008 Film 
Simon and I – 2002 Film 

Recommended reading: 
Wolfenden report
http://www.bl.uk/learning/timeline/item107413.html (Podcast) Kristian Jensen discussing the report 

3.20pm - 3.50pm  
Tea Break

3:50 pm – 5.30pm  
Social movements and organising continued

Activity: 
Unmoderated discussion by two or more activists who have been involved in decriminalisation conversations (a 
mix including civil society mobilisation, constitutional reforms, legislative reform and court challenges) 

Learning outcomes: 
- Understanding different forms of activism and advocacy strategies
- Understanding the basics of advocacy that supports the various strategies

https://www.hrw.org/sites/default/files/reports/lgbt1208_webwcover.pdf 
http://andstillwerisedocumentary.blogspot.com
http://www.bl.uk/learning/timeline/item107413.html


23 September 

9.00am – 9:30am 
Recap from Day 1 

09.30am – 11.00am 
Litigation for social change: 

- Direct Constitutional Challenges (DCC)
- Incremental Approach (IA) 

Activity: role play 

DCC and IP have been criminally charged by society. 

DCC faces charges that include the failure to take local context into account, borrowing strategies from the Global 
North, dividing and destroying movements, being donor driven etc.

IA is charged with being too lax while people’s rights are violated, favouring the status quo, not recognising the 
agency of people affected by laws; too theoretical and lacking in practical effects.

1. Participants must be grouped into two teams when the meeting begins, day 1.  
2. The two teams must formulate charge sheet against the two accused. 
3. The opposing side must be defence counsel and respond to the charges posed by the other side. 
4. Each team will be given 15 minutes to present its arguments. 
5. The judges will be two experts who will provide a substantive presentation on the two approaches

Learning outcomes: 
- Understanding the arguments for both approaches
- Seeing the opportunities and challenges in both approaches

 

11.00am - 11.30am 
Tea Break 

11.30am – 1.00pm 
Learning from recent successes and the lessons that came from 
there

- Legislative reforms (Maputo, Seychelles and Lesotho) 
- Court successes (Zambia, Botswana, Kenya, Uganda etc.) 

Activity: 
Participants sharing stories of how change came about in their countries
Substantive presentations on the various developments: 

Learning outcomes: 
- Understanding how the changes came about
- Understanding the various roles of different actors
- Understanding the challenges

1.00pm - 2.00pm  
LUNCH
 

 
2.00pm – 4.00pm 
Movement assessment for readiness to engage in various 
advocacy 

Activity:
- A guided exercise to understand the participants’ current advocacy work at national level 
- Understanding the range of skills in the room and the specific roles that they can play in supporting advocacy
- Assessing their availability to be part of other conversations 
- Familiarity with conversations that are taking place in other spaces, sub-regionally and before the African 
Commission on Human and Peoples’ Rights
- Assessment of the meeting and feedback on the effectiveness of the various methods used
- Ideas on how we move forward in this process 

The End 



Dialogue
Content:  transcripts, scripts, photographs

Transcribed by Karin Tan

Note: the following script is a combination of audio transcription, and scribe notes taken during 
the dialogue. Parts of the script may not be verbatim.



Start the day with a warm up session led by 
John and Gabriel

Day one
22 September 2016



The first session was facilitated by John and Gabriel, where 
expectations of what each participant would be ‘giving’ and 

‘receiving’ during the course of the dialogue were shared. 
The intention was to keep the following diagrams and revisit them 
at the end of the event in order to see if expectations were met 

(this did not happen due to lack of time).





Background to Criminalisation

Facilitated by Sibongile Ndashe (SN)

Questions from Sibongile on Criminalisation:

1) What is it?
2) What is criminalised?

3) Where does it come from?
4) What does it mean today?



Response from the room:

- Zambia: Theft? Criminals? Criminalise – acts that go against the law (prosecution).

- Mauritius: Criminalisation of sexualities and identifies. 

- Seychelles: Concerned about the criminalisation in the context of sexualities, people who are being criminal-
ised      due to this. We are all not in favour of criminalisation.

- Mauritius: Criminalisation is about the process of being deemed criminals – linked to stigma. In Mauritius, 
there is no law against transgender people, but cross-dressing is illegal. It makes people criminals in a sly way. 
It is the process of making someone a criminal in the absence of the law. 

- Sibongile: So the process of making someone criminal, even in the absence of the law but is connected to 
stigma. 

(Sounds of agreement)

- Mauritius: Transgender person carrying condoms can be seen as and an indecent act within which is there-
fore a sort of criminal act against the law in countries. 

- Seychelles: And also, for me, is not exactly talking about being in favour in itself. And you also hear when you 
talk about criminalisation, not all are in favour because it creates crimes, if we talk about criminalisation versus, 
for example, violation of human rights. We are concerned that we are criminalising human beings. It like a link 
between criminalisation to human rights of human beings in a context – I don’t know how to explain it. I think 
that I see it in a- we are concerned because when we talk about criminalisation, not only it can be used in 
criminalisation, it can be a good thing, but at the same time it can be used for the opposite of what it stands for. 

- Sibongile: The law says this, but there are other things that flows from that, even though the law was not 
made for that.  

- Zimbabwe: Okay, so my understanding in this dialogue is the use of criminalisation of a consensual *inaudi-
ble but also sexual things, same sex intercourse to suppress the lives of sexual and gender minorities. Not just 
criminal law, but crimes that are not even enforceable, but to intimidate and suppress the fundamental rights of 
sexual and gender minorities. Like rights to equality and dignity and so on.

- Zambia: I also wanted to add on what Mauritius had mentioned. When you look at criminalisation generally, 
I don’t think restricting ourselves to the actual use of the laws, what is specifically mentioned in the law... is an 
actual need to broaden- because specific laws that are actually being used targeting LGBTI people specifically 
do not- are not actually mentioned, like he mentioned, like for prostitution, the use of soliciting against public 
morals, or in this sense, it is actual laws that are used, but they are explicitly- when ever an LGBTI person is 
charged they usually go back to that, not necessarily the consensual one. So I would say that it is the unjus-
tifiable act of using criminal law towards- which knowledge should be explicitly stated as targeting same sex 
acts and general non conforming presence and others, so they can be explicitly mentioned in the law and not 
explicitly mentioned-
So basically the use of the law to target, so I guess it is this expression of uhm, using laws on cross-dressing, 
basically to specifically target transgender. It need not be cross-dressing; it could be ordinary criminal laws that 
can be-

- Sibongile: Cross-dressing had nothing to do with gender identity when those laws came in, you know, it was 
just this whole thing of- well, it had something to do with gender identity but not transgender, but women cannot 

wear pants, you know, because you are women, those kind of strict gender codes, that’s where it came from, 
so it was a long general application but what is happening now is women are wearing pants, but this law is still 
there. This law of general application is being used to police transgender people… so it’s something like that?

Sibongile: Okay, so quickly, criminalisation has got a lot to do with criminal law. Part of what we have been dealing 
with is how did criminalisation become an issue on the agenda, on the continent, over the past decade? Right? So, if 
you look at how we have been talking about criminalisation, what has made criminalisation sot of, centre stage, is a 
question we are made to ask ourselves, right? Because this is a law that has travelled right? Its genesis on the 
continent is quite fascinating, especially with countries of English speaking Africa. One of the things that we have is this 
alien legacy. It’s a study of how uhm, Colonial administration, starts in India, one sees how it travels through the various 
*inaudible from the British administration, and it becomes our law. That was what was reported from Human Rights 
Watch 2008 is trying to tell us. This alien legacy is what we are dealing with. So we know that in our statute books, we 
have inherited this legacy. Something can be said as part of the conversation, right? Some people say that these laws 
are foreign, right? but I have never been convinced about how this takes the conversation any further, because we 
live, in kind of, a post-colonial times, as we call it. Our government had the power to make new laws, and change laws 
that we do not like, and we haven’t done that. So this is a question of agency. Even though it is inherited, our current 
leaders, they own these laws, they love these laws, they insist on these laws. If anything, we have seen a proliferation 
of them trying to increase penalties under these laws. Create new offenses and strengthen it. 
So something can be said about where laws came from and how it got here. But something also needs to be said 
about how these laws are being received and how our present day government is responding or loving these laws. So, 
because when we deny, when we say these laws are foreign, when we say these laws are in our countries, we deny 
agency. We feel we cannot hold our governments accountable because they did not write these laws. So they are sort 
of powerless to do anything abut them…but what is the British government going to do for us, with these laws? Must 
Queen Victoria come back and say, I want it all back, give it to me, this is not nice, this is not something to do. And 
so its some kind of a two edged sword. To own or to disown these laws, in terms of the activists and the advocacy 
that goes into it. And the big thing about it is about agency. There are two camps, one of them says homosexuality is 
un-African, and then in this room we are saying that homophobia is un-African, because these laws came this way, but 
both arguments deny the agency that we can be both. Basically, some of the things, or the tools, or the language that 
we use for this conversation, aren’t able to see the contradictions in the way in which we talk about criminalisation. 
But what is… something we are going to talk about more tomorrow is that there is a distinction between the violation 
of human rights, and criminalisation. Because criminalisation is essentially about the use of criminal law, and so 
something becomes a crime, and so it becomes important for us to understand, what is it that is criminalised? In many 
countries, the criminalisation of sexual identities and expression is something that can be found in the penal codes. 
But also it can come, uhm, mainly people are dealing with this criminalisation of consensual same sex sex, which is 
important, not to be clear, not once we start getting into the law, to talk about the criminalisation of same sex sex, 
because conduct is criminalised, right? Not identity. It impacts of peoples identities, but it is conduct. Because this 
distinction is not just a legal distinction, it makes a difference whether you go to prison or you go home, right? Because 
id you say identity is criminalised, you are saying people are criminalised on site, if someone walks into the room and 
identifies as gay, that person is a criminal. That is not true, but the problem is that it has become such a part of our 
advocacy that our language, that people are actually removing themselves from the protection of the law because of 
this belief that identity is criminalised, so when you look at all these cases that we have been showing you, in Uganda, 
in Kenya, in Botswana, the courts keep on taking us back, but you don’t lose your human rights, you don’t lose dignity 
you don’t lose privacy, you don’t lose equality, because of your sexual orientation or gender identity. 
So, identity is not criminalised. Conduct is criminalised. 
And so, people who do litigation like us, we always make clear that it is important to draw this distinction around what 
is being criminalised. And then we move into the violation of human rights. Because these laws exist, it leads to a 
violation of other human rights. Equality. Discrimination. Privacy. 
So you see just the distinction that we are actually making so that at the very least, we minimize the harmful features 
of these laws by actually saying, no, you have to investigate these crimes because there is nothing that takes away my 
right as a victim of crime when I come here. Because that is also one of the things that is impunity right? That people 
would say I have gone to police and the police would not help me, because they say I am gay, and being gay 



is criminal, and you say, How?! How can you not be, as a citizen because it’s the same people talking about sexual 
citizenship, but that is something else? But what is important is that, because of someone’s identity all of those things 
are available, to all other citizens, remain just as available, and there is nothing on the gender identity and the sexual 
orientation. So that’s the most important thing as we begin this conversation. Criminal law criminalises something. 
There may be consequences but it is not what criminalisation is about. But what is important to understand is context, 
and background, and we get these laws, but the conversation has been reignited a few- about a decade, what do you 
think put criminalisation on the agenda again… in the last decade?

Zambia: Religion. Religion and power.
 
Namibia: Sort of using it as political- sort of a space to incite political battles.

Sibongile: So politicians- what you were saying, have made it a political issue, an issue that was never politicized 
before. People had other kinds of issues when they were running their campaigns, but it’s something that, uhm, its 
quite topical, so it’s on the headlines, you know, uhm, pigs, it also survived the pigs… But what other big thing?

Namibia (South Africa): Uhm, similarly to Tiffany of course, the scapegoat-ing issue, uhm, but I think over the last 
ten years, for me specifically was the conversation to access to health and specifically HIV and using that conversation 
to talk about identity as orientations as criminalisation. 

Sibongile: So, uhm thanks, so that’s a very important thing, in the past two-decade, almost three decades now, 
around the emergence of the HIV/Aids and the responses for that. Because the entry point into having that 
conversation was around access to health, so they were not moving on human rights, they were not moving on 
decriminalisation. So when the information came out. So initially the conversation was about access to treatment, 
around the key populations, uhm, most at risk populations, and so UN aids, and other organizations come and say 
this law. There is already in the background this ‘alien legacy’ kind of conversation. This is not ours. The law was killing 
people because people aren’t able to access to treatment. So it now moves into identity. So we are talking about this 
law, but we are not talking about this law as a basis for prosecuting people, but we are talking about this law as a 
basis for excluding people from healthcare. So, this is what is criminalised, but these are the rights that are violated. 
People cannot access health care because, uhm, the hospitals, the nurses and all sorts of people are saying no. so 
criminalisation then becomes a rallying point, right? But we see how all of these things are framed around a response 
to HIV and aids. So we know where the laws come from, and then this, uh, what’s criminalised. Its not just the penile 
codes there are also all sorts of things being used in the law. There are laws against loitering, cross-dressing, all sorts 
of- these are the things that are criminalises. So on that one, it is important to say that it is important to go back and 
say, specifically, what is criminalised, what is the conduct that the law says, so we are not talking about the law- and 
we know exactly what the defence is. So that we do not say, its okay, they can be kicked out of school because the 
girls are lesbians, because we always go back and say, but that is not a crime, identity is not a crime. You do not lose 
your right to education, your landlord evicts you because you have been on the newspaper, and you have a right to 
housing. So that is not a basis, this is not a crime. 
So lets narrow the scope of criminalisation as possible, because, and then still talk about the violation of other rights. 
But once we conflate it, then we are doing it a disservice, right, to people that the law can actually help. And that it 
has actually help, because we have seen courts on the continent, saying over and over and over again, is that identity 
is no criminalised. 

When one thinks about the law, and I think this is the exercise that we are going to… what is it that, you know, to 
people, what are the consequences? And I think some of the things that we are interested in, not only the stories of 
people that get harassed and arrested, but how people are actually resisting, are actually living outside of the law, that 
there is a law that actually I can have my life outside of these laws, because then it is possible to talk about the law 
in that way, that these are the consequences of the law. Having said all of this, and I go back, to my contradictions, 
because I am very comfortable with doing that, we, when we say that let us be clear about what h law criminalises, we 
are not saying that the laws are not bad. We are saying that it does more harm to expand the scope of those criminal 

laws, beyond what they initially target, but we understand why people who do broader advocacy use this language that 
says, my entire life is criminalised, right? Because that is where the violation of rights comes in. The link between the 
criminal laws and the violation of other rights. All we are saying is that one needs to be clear about what is 
criminalised and how these laws lead to the violation of rights, because when we are clear about this then the 
strategies also become clear. So when we start talking about decriminalisation tomorrow, then we start weighing the 
various strategies of whether we are going to quote directly, to decriminalise, or use other strategies like the ones we 
have seen successful on the continent where you are challenging, every day, violations that rise from a whole load of 
things. For me the criminalisation story is an interesting one because south Africa was the fifth in the world to have 
*inaudible  marriage, having decriminalised in the nineties, and so if our focus is only on decriminalisation but we don’t 
look at human rights violations broadly, south Africa having achieved all of this, counts more dead bodies based on 
transphobic and homophobic violence than any other country on this continent. 



Roleplays
John and Gabriel take over and explain that the next activity re-

quires participants to perform what it means to navigate yourself 
in your context. Role play – perform a problem. Discussion about 
the way criminalisation plays out, perform what it means for your 

body and identity to navigate some of the spaces you inhabit in 
your country. The law itself is clear about what it criminalises, but 
the way it is enacted in communities, schools, hospitals etc., mis-

uses the law to reinforce patriarchy and 
heteronormativity and to discriminate. In the role pay, perform a 
problem, and in the performance we might get an idea of what 

the solution might look like.

3 Questions concerning each presentation:

1. What is the problem?

2. Who are the stakeholders?

3. What would be the actions taken after this in-
cident? (Question left for consideration and to be 

addressed at another time)



Presentation 1

Seychelles: A persistent repression coming from the government side, on the subject of the ‘ministers’ saying, “You 
would call them couple?” It is that constant repression. I also saw a journalist who was so perfect! To sit with some-
body so repressive like that, to keep their calm, it’s just…

John: What were the main ideas coming out of the government, or the minister?

Zambia: Culture!

Thando: He kept using culture and religion as a tool to drift away from the human rights aspect.

Gabriel: He kept conflating culture and the law which should be clearly separated, but wasn’t. 
 
Namibia: It’s an issue of power and how it plays out. But if you think about all of these laws, and how they came 
about and who is the person that is enforcing patriarchy. It is an issue of power, so its like yes, I am the government I 
can do or say thing- 

Gabriel: I think that the word that you said, patriarchy, is really important to highlight. There is a relationship between 
patriarchy and the law. 

Gabriel: So if you look at these two characters, who are the stakeholders that we see on stage, in this case I guess 
it is two. 

Zimbabwe: One is the media.

Gabriel: Yes, the media, or the journalist who is a representative of the media. The second would be the minister, or 
the representative of the state or the government. 
What kind of actions can we take? We are not going to be able to answer that now, but later. Keep in mind, as 
individual activists and as a collective, what kind of role can we play in changing an unfair situation like that. How can 
we use the law to our advantage?



The body images and everything, because of what he said, a whole blurring of lines, do we go for it, do we go against 
it? On the other hand there are some people, such as myself who don’t agree with how certain western organizations 
push this whole idea of rights and everything, because they kind of reduce the entire image of the LGBTI into a sexual 
position. That is not who they are. But now it is speaking against those organizations, they are really providing a need-
ed service for the community, but they are also doing a disservice, because they are making it an issue of what they 
are doing in bed, but not who they are as human beings.

Gabriel: I think, in a way that highlights two things to take away. How we can use things, which are unfair, like what 
Mugabe is saying, but potentially the law, to our advantage, as queer activists. 
Stakeholders that were listed there, ourselves as resilient activists, western organizations (human rights organizations, 
LGBTI organizations) and how they relate to the work that we are doing, third would be leaders like Mugabe, political 
leaders that we need to engage with as well. 

Seychelles: Also traditional and religious leaders.

Mauritius: Donors.

Gabriel: Keep in the back of your mind the actions that can be taken, in the case, to support those activists. 

Presentation 2

Zimbabwe recites poem: 

We are not gay
We reject attempts to prescribe new rights that are contrary to our values, norms, traditions and beliefs; 
we reject the politicization of this important issue and the application of double standards. To victimize 
those who dare to think and act independently of the self anointed prefects of our time. 

Gabriel: What was the problem or challenge or issue we saw in that?

Seychelles: Maybe not a problem, but strength of demands was the determination of resistance. 

John: Even visually, how would that power manifest itself?

Namibia (South Africa): These shackles were the laws, the gatekeepers, the religions, and we as activists are deter-
mined, we are resilient.

SAIH: I was confused at the beginning because I though you were reciting Mugabe’s speech? I didn’t understand what 
was going on… you were using some of the words that I could imagine Mugabe using.

Zimbabwe: I actually decided to quote my president on this one, because I found those lines very interesting because 
he was saying this, to say that, oh no, you are not in America, this is not who we are, and yet removing his face from 
it, it was something that even, something about the divergent sexualities can say that you are politicizing our lives, 
making it a tool to get what ever it is that you want. He was simply saying this against America, and yes, America does 
that, but also at the same time he is also doing the very same thing about yourself and how it is living in the country. 



Seychelles: Note on hypocrisy, on what level was it? On government? Or, because I don’t know what happened, but 
in Seychelles, there is a lot of hypocrisy, especially in the LGBTI sector. As an activist I want to advocate LGBTI per-
sons, but at the same time, in the community there is a lot of hypocrisy. I’ve met people who ask, “Why do we have 
to do that? What makes you think that we want it like this?” That’s often, I feel, that we don’t take into consideration, 
e.g., we had a legislation with legislatures, the ruling party were in favour of decreeing the right of LGBTI. The oppo-
sition is that they don’t want that. And yet the situation was that there was a large number of LGBTI persons support 
the opposition. 

Gabriel: Good point, that is what that, people highlights might be holding contradictory positions. You might be in 
a relationship with someone who is a homophobe, but it is also in what you are saying, in political parties and other 
spaces, we are holding contradictory positions. 

Presentation 3

Gabriel: Can I ask one question before you leave the stage? If we were a house of religious leaders, how do you think 
we would respond to queer activists in our space?

Khosi: Pray for them.

Gabriel: Difficult environment to navigate as an activist. What is the challenge or problem here?

Several people: Hypocrisy.

Gabriel: Does anyone not know what is a Ben Ten is? People who might be involved in same sex engagements, but 
be very homophobic in other situations like the religious leader and his Ben Ten. 

Several People: Hate speech/inciting hatred

Gabriel: Where is it happening?

Lesotho (South Africa): At policy level, where decisions are being made. 

Gabriel: Different laws that were highlighted by being attached to the people. Those laws are intersecting, for 
example, people who were participating in same sex relationships were also engaged in sex work. 
The stakeholders?
It is our role as activists to do something in an unfair situation. 

John: Common themes across all of these problems. We see again and again, the law, but also around attitudes, 
values, power structures.



Contextualising decriminalisation: contemporary debates 
on criminalisation and working across movements. 
Presented/Facilitated by Mosima Kekana
Sibongile introduces Mosima Kekana from the Women’s Legal Centre, a lawyer who works in the Sex Work Programme. 

Mosima: There is a common ground between what the LGBTI community is going through and sex workers are going 
through. There are a lot of debates that come out when you to about decriminalisation. That sex work “culture”, the 
way we do things, morality and what do we say about the human rights of those that are involved. We always get 
accused of promoting people to become whores to sleep around etc. That is not the reality. What the reality is that 
what we are saying about sex worker human rights, because sex workers have human rights too. Like everyone else. 
I was having a conversation with a friend who told me that he wants to get married to his partner but apparently, here in 
Johannesburg and the rest of South Africa, you only get married on a Tuesday or Wednesday because that’s when an 
officer who is sensitive to LGBTI issues is there to authorize the marriage and so on. That was the concern; everyone 
else can get married on any other random day.
What is criminalisation of sex work? What in terms of the sexual offenses act is actually criminalised? All aspects of 
sex work is criminalised. I.e. the selling of sex, the buying of sex, knowingly living off the pay of sex workers, leasing 
out to a sex worker, keeping of brothels. Clients, sex workers and their children, landlords etc. are all criminalised…

The sexual offenses act emanates from immorality act. That is why we are saying, why cant this law be changed? The 
myth that prostitution is the oldest profession, in terms of the bible. Our big concern is that the police are using this 
law to recommend how people have sex in their personal spaces. We have a lot of cases that show that the police 
themselves are misunderstanding of law. That’s why when we bring out this topic to say decriminalises sex work, 
because of this criminalisation act, people are going have to work in dark dangerous corners. People are being raped. 
People cannot go and report cases at police stations because once they go to a police station and say, “I am a sex 
worker, I have been raped” the police ask, “How could you have been raped if you are a sex worker? You sell sex?”The 
industry is not regulated. The police cannot be held accountable. Police arrest people in any manner, in any fashion 
and there is no recourse for sex workers. 

Sometimes we are approached by sex workers arrested by police, and because the police don’t really know how to 
apply this act, they use all the other acts on the side. So sometimes when they arrest people and they did not have 
enough evidence, so they used all other laws (such as illegal immigration laws) to arrest. Because they are not able 
to enforce the sexual offenses act. We must remember that in order for a person to be successfully prosecuted, you 
need to be found in the deed itself, and it must be proved that you received money in exchange for the deed. Now, 
how many times can people really be prosecuted with the sexual offenses act? That is why the police will come and 
say, “Hey, you are carrying condoms in your bag, you are arrested.” But anyone else can have condoms in their bag, 
this does not necessarily mean they are sex workers. Sometimes, people are arrested for flaunting because they are 
wearing a skirt, which is a bit inappropriate in terms of someone’s description of what is appropriate. And I could be 
found in the middle of Jo’burg walking around, wearing a short skirt and carrying condoms, but that doesn’t make me 
a sex worker. That is why the police and NPA are unsuccessful in prosecuting sex workers in terms of this act. And that 
is to say that there are criminals on the street who are very dangerous, but why do we waste public resources to arrest 
these people who are just making a living for themselves, when they could be, indeed chasing after drug dealers and 
robbers and so on. Sex work is work. They are just making a living for themselves. They are not a source of danger 
to the public, why do we keep them in cells for weeks and so on. Because the police are unable to make legitimate 
arrests according the sexual offenses act, these are the kinds of things they do. We get funny fines, and people get 
charged with Section 23 – of the sexual offenses act - having sex with a mentally disturbed person.
 And because people don’t know their rights and because some sex workers don’t actually know the sexual offenses 
act, they are just charged and are kept in cells for weeks.

We had a case in Pretoria where sex workers were charged with attempted prostitution? What is that?
We had cases where police arrested because they had a lot of ARVs in their rooms – I can also have ARTs in my rooms, 
this does not make me a sex worker.  
So the police, officials, MPAs are using this act of criminalising sex work to determine how people have sex. That is 
why we are advocating for the decriminalisation of sex work. We want sex work to be decriminalised so that sex work 
to work in a safe space, so that sex workers will be able to report cases, able to hold police accountable, and perhaps 
will be able to contribute to the economy. If it is regulated, where you have one sex worker who was talking to us, 
and she was saying that in her country they even have sex worker’s pay tax. And maybe that could be an option for 
South Africa. LGBTI community is fully decriminalised, but even though it is on black and white, practically speaking… 
I watched a show the other day and the pastor didn’t pitch for a wedding because of stigma that is still attached to 
the LGBTI community. The practicality of the law is questionable, is it being enforced in the country as it should be? 

LGBTI and sex workers are often dealt the morality card or the culture card. We are working so that the industry is 
also not stigmatized. It is really sad, we had a case where sex workers were made to parade in public, just here is 
Rosettenville, while their houses were burned with their occupants still inside. Does being a sex worker make me to 
be inhuman? Does it mean that I need to be burned in my house because I am a sex worker? It was so sad because 
people from the fire department who were with the police, who were with the community members. So the community 
workers burn, and the people from the fire brigade watch how far the burning is, and then they start extinguishing the 
fire. 

On the news last week, the bush (a personal space to ‘do business’ in exchange for money) was burned by people 
from the community. Your clothes being burned down. One organ of state gives condoms for people to use, while the 
other organ of state confiscates these condoms and uses these condoms as evidence to prosecute sex workers. Is it 
fair that police use this industry to collect bribes? They arrest people because they know that you fear that you don’t 
have a passport or you are out of days to stay in the country, you will probably pay a hundred and fifty, and so on… 
Sonke Gender Justice is busy compiling what a police report. You see in it that police are jut using the sexual offenses 
act to collect bribes and nothing else.

Khosi: You mention culture and morality stumbling blocks. Is it unconstitutional to still have a law, the sexual offenses 
act? What I am worried about is that it’s been forever, that I’ve heard about the work that advocacy to decriminalise sex 
work. What are the other legal stumbling blocks are there? What else is stopping the process from moving forward? 
In my mind, we shouldn’t be having that act because of our constitution. 

Mosima: I forgot to mention the Women’s Legal Centre. There are organizations that specifically deal with advocacy 
and lobbying policy makers. Women’s Legal Centre is particularly concerned with strategic impact litigation with regard 
to sex workers’ issues. Not simple to declare law as unconstitutional. Have to bring grounds before the court of justice. 
This law no longer serves our people because of these reasons, and be able to substantiate with evidence and proof. 
One other difficulty is that often clients don’t or won’t follow through. If they have a problem, they are being chased 
whatever; they simply change their numbers and move to another town. There is a need for a lot of groundwork. In 
order for you to have a case successfully instituted in court. 

Zambia: There was a case that litiga-

Mosima: The Jordan Case (http://www.saflii.org/za/cases/ZACC/2002/22.html)

Zambia: Yes, it went to the constitutional court, and then the legislatures and the law making powers, because 
decriminalising sex work is tricky, it is not just repealing, but it is coming up with an entirely new legislature. So it is up 
to the parliament to come up with the law to decriminalise ex work in South Africa. So everything has been exhausted 
in the court, and I think the courts rightly found out so because it is a bit complex, you cant just say, no, you are 
repealing thee laws, the sex workers need protection, it must be duly provided and met by parliament. 

http://www.saflii.org/za/cases/ZACC/2002/22.html


Mosima: And to add you must be careful when you take a case to court, you need to be sure of the merits you are 
bringing. Because of the Jordan Case we have developed what we call a Piecemeal Approach where we look at 
smaller cases, where perhaps sex workers have been profiled, where police take pictures and stick them up saying, if 
you see this face you must arrest them, or when police confiscate condoms etc., and take these cases to court and 
show them that the system is problematic. 

Phumi: I think that there is a difference with South African, lesbian and gay people; is that the constitution created a 
framework in which the conduct to decriminalise, it is not necessarily the same for sex workers because the conduct 
of sex workers is not necessarily included in the bill of rights. You could use the bill of rights to say, because the 
constitution says this, lets repeal the sexual offenses act on sodomy, so that is where the distinction is around sex work 
or around the acquired status of HIV and Aids, I think that is how the tactics between *inaudible for LGBTI, doesn’t 
work necessarily for acquired statuses like HIV/Aids or sex work.

Mosima: The Constitution still says that one has the freedom of trade, freedom of movement and the right to dignity. 
It doesn’t mean that as a sex worker I must be arrested in a violent manner, I have a right to be arrested within the 
framework of the law.  

Khosi: I understand it takes time to change laws. What you said was there is a lot of groundwork that needs to be 
done, can you explain what that groundwork is? But what are the steps? 

Mosima: A piecemeal approach, in terms of collecting evidence of sex workers who have been profiled, as in 
groundwork. And used as evidence in court to say that this is a sex worker and so on.  The groundwork that needs 
to be doe… I can’t go to court and say there are sex workers in Witbank whose ART treatment was thrown out etc. 
Sex workers need to testify themselves, they need to say that they are comfortable to have their stories put in the form 
of an affidavit and used as evidence in court. There is a need for them to be more comfortable with following through 
with the case. 

Sibongile: Part of this is something that we are going to be talking about, but when you use litigation, or when 
litigation is not really strategic, which happens some times, and how litigation can stops advocacy. Litigation can go 
both ways. Id it is successful, then you see things change, but sometimes you lose, and then you win, but sometimes 
you lose and you really lose. In South Africa, litigating son sex workers rights has got something that is quite specific. 
An example is in South Africa, 2002, the Jordan Case. Jordan didn’t come from sex workers, like how we are doing 
now, it came from a brothel owner, basically the people who were charged under the law, they raised a constitutional 
question, that we should not be charged because it is unconstitutional, this law that criminalises sex work, at that level, 
quite a number of women’s groups were elbowing each other, trying to get to the constitutional court. The strategy 
was not to litigate; there was a law reform process, actually the law reform commission going through the process of 
decriminalisation. At that time there were some municipalities, some provinces were beginning to say that they were 
going to relax the municipal by-laws, they are going to deprioritize. Then comes the constitutional report that says that 
this is not unconstitutional, the law that criminalises sex work. So all these pockets of activism, all these law reform 
processes, all these things completely dies. You have gone to the constitutional court, and the constitutional court still 
says no, there is nothing wrong with this law. So why would the law reform commission actually try decriminalise when 
the constitutional court decides. What happened with the decision, I think it was an eight three split of the court… or 
seven four?

Mosima: It was six four, I think…

Sibongile: Oh yah, because someone wasn’t there, but what happens in that case… the constitutional court is where 
you begin to see the struggle with these cases that raises issues of morality. So on the four years before the national 
coalition on decriminalisation of same sex sex, they’re fine because in their case sexual orientation is in the 
constitution. So the argument that was raised was very sophisticated because it was humans rights groups, the 
argument was that it was indirect discrimination because the law disproportionately targets women more than men. 

And then the court say, hmmm, that is how we deal with drug dealers, we look at the supplier, not the victim. So it is 
not really gendered, if anything, we can read the statute constitutionally, and say, look at male sex workers, completely 
losing what is wrong with the prohibition. But I think part of it, the strategy, of course there is the advocacy of many 
people working on sex workers really trying to build a public message of what is wrong, all of those things were not 
present when the first case was brought, it was reactive, you know, in the sense that, if these people have already put 
this thing in front of the court for people who are working on sex work issues not to respond at that time, or not to be 
part of this case, would be kind of dodging, so commission of gender equality was there, Women’s Legal Centre was 
there, was sweat? Or was it pre-SWEAT? 

Mosima: SWEAT (Sex Worker Education and Advocacy Task-force) was there.

Sibongile: As a party, yes, but the thing was, what you really need to be able to do to put a case forward, because 
the issue might be right, but if the client is not right, if the time is not right, and also this was *inaudible model, and if 
you look at the evidence like Mosima and them are collecting, you normally have the people who are their clients, they 
aren’t the people who live in these northern suburbs kinds of brothels, so that’s Mosima’s are kind of more 
compelling because they are the stories you can see vulnerability to violence, and other social ills because of the failure 
to protect, by the state. You can see an argument around violence being made and being strong, but here it was a very 
narrow- because these clients who were there at this brothel, most of those things actually didn’t apply. So it is really 
a question of strategy and part of the reason why it isn’t moving as fast is because we keep hearing these messages 
from government that they are on it, they are changing, so the fear about running into court is that you don’t want to 
run into court when the deputy minister of justice is saying we are changing. Because if you lose again then its like, 
why should reform be prioritized…

Mosima: Comments the Deputy President made at the NSP (National Strategic Plan) Launch for sex workers, he said, 
“You can’t have one organ of state giving out condoms, and another organ of state taking those condoms and using 
them as evidence” which is why I want to go over what ‘Bongile has said, that we need to be careful when we go to 
court, we need to make sure we have a strategy. Because if you go to court and are met with a set back, then it is a 
set back to everybody else working on the lobbying and advocacy. So put forward a good case with good plans and 
good merits, because if for some reason you are not successful, but you are not seen to be dragging the process in 
terms of advocacy. That is why the Jordan Case has caused that kind of set back. Because now everybody is sitting on 
the edge waiting for the report to be released so that we can know in which direction we are going. Because me might 
be doing work, and the report is saying South African Law Reform in recommending decriminalisation of sex work, 
and here we are, fighting tooth and nail when we could be getting a report that says we are recommending legalisation 
of sex work or saying that decriminalisation is not going to work. So the delay in the release from the court has also 
caused a lot of set backs in terms of partner organizations sitting on the edge of their 
seats waiting for the release of this report. But hopefully by he end of this year the report is going to be release and 
everyone will know where they stand. 

Gabriel: What are the different experiences and situations in the different contexts or places?

Zimbabwe: Criminalising sex work is mostly to do with policing bodies. In Zimbabwe it is partly criminalised. What is 
criminalised is public soliciting of prostitution. There was a reform in 2006. I don’t know if the MPs were even aware 
that they were reforming that law. Previously they chose to criminalise loitering so women could be arrested at night, 
coming out of a bar… a police officer will come after you and say no, you cant be seen drinking at night because it 
means you are a sex worker. But soliciting was very difficult to prove, so what would happen is that the police officer 
would arrest women arbitrarily for soliciting, and they still use that old law. Police officers are not even aware that the 
law has changed. So we saw it as an opportunity to teach them a lesson. It was an easy case; we went to court, got 
an order. There was another case last year where those who were arrested for soliciting were luckily taken to court; it 
is unusual that sex workers will be taken to court. They are just detained and made to pay fines. So they went to the 
constitutional court and they said that it is very difficult to prove soliciting on these grounds, the grounds that police 
are detaining or arresting. So these days’ arrests have stopped, so the piecemeal approach to litigation. So it is just a



law, but you can’t even enforce it. This is what their charge was, “The matter was discovered by police officers who 
were on patrol who were observing that all of the accused persons were putting on sexual appetizing clothing, leading 
to their arrest.” So this is what they would do, even when it sounds this ridiculous. 

Zambia: I have a similar case in Zambia, maybe this could also be related to sex work, it happened in 1994/1992 at 
a hotel in Lusaka, a Continental Hotel, so they had this policy of not allowing in unaccompanied women. This woman, 
she went into have, she was just having a drink in there and was barred from the entering the hotel and she sued them 
and won. I think that changed how a lot of women were view in terms of going to these public spaces. It borders on 
not allowing sex workers into establishments, especially high-end hotels.  

Namibia: I can only think about cases that were very similar. Actually, in April, in Namibia, there were 46 sexual work-
ers who were arrested. They were held in prison for a month and two weeks, because of the municipal by-laws that 
apply to that situation. Most of them were immigrants. Police arrested them without allowing them to get their evidence 
together or allowing them to appear in court and was a violation of their human rights. People in advocacy managed 
to communicate through media houses to accuse them of not even finding out that they are illegal immigrants, and 
refused to give them time to compile evidence. What we have also found out was that police have targets to reach 
every year or every month, so they just arrest without real cause. 

Seychelles: In Seychelles we criminalise some aspects of sex work. Such as solicitation or buying sex, owning a 
brothel etc. In 2010, when Seychelles did the IBDS study, they interviewed about  33 sex workers and found that all 
of them were also injecting drug users. This is when the police started arresting these sex workers, who were loitering 
and stuff, keeping them in cells, I don’t recall there being any form of the harsh conduct such as the harassment or 
violence you have described from the police, but the degrading situation was that they had an addiction, and you are 
held for 24 hours. But they managed to do a study last year. In Seychelles there isn’t much activism or commitment but 
civil society organizations to push the agenda. Attitude is that it is easier for people not to talk about the issues. And 
actually the embezzlement is that if there is a case against you can go for up to two years in prison.

Mosima: Were there any cases where people were successfully prosecuted?

Seychelles: I don’t have that information. I don’t think there has been much to add to the litigation around sex work. 

Mauritius: In Mauritius, during colonization, the British people brought Chinese people to work in the textile industry. 
These people had extra work as sex work. Activity was seen but still illegal. The sex workers were predominantly also 
addicts, who will spend to get drugs, and no money for help or to go to court. The people who would make the arrests 
would tell them to just admit the crime and they can go and get their next fix.  
Drug addicts cant function and will also agree to anything and sign whatever to get a fix. They leave and then are 
caught and charged by the same police again. 

Mosima: Which is problematic because of the desperation to be released, and a lot of sex workers, besides being 
drug users, are also mothers. I had a case where the sex worker was also a mother and went somewhere in Witbank 
and got arrested, she had left her children in crèche, can you image the kind of desperation you would be, as a mother 
to get back home. They would sign any kind of paper to be released, whether it is an admission of guilt or bribe or 
whatever. Because of that signature, it could be said that, remember, you once admitted guilt of being a sex worker, 
we can use that against you in a future case.  

Zambia: My country does not criminalise actual sex work, but the various components of sex work, which includes 
living off of sex worker’s earnings. How easy is it to prove, or what actually prosecutes the offense of living off of sex 
worker’s earnings? 

Mosima: That is why it is very difficult to successfully prosecute in terms of this act. It is a very broad statement. I am 
a sex worker, I make a living, I pay a hairdresser from the money that I have earned as a sex worker, I pay rent etc. so 

everybody could be criminalised as you live off the proceeds of sex work. That is why I have yet to see a matter where 
a sex worker was actually prosecuted in terms of this act. 

Zambia: Where does this law come from, is it an inherited law? 

Mosima: it is an inherited law. It emanates from the Immorality Act.

Phumi: Where do you see strategies and linkages, just, beyond the street or solidarity or organizations in relation to 
strategic litigation and what we are discussing around LGBTI and HIV/Aids and so on. 

Mosima: You know, I was thinking about what you were saying and I was hesitant to bring it up because it would open 
up a whole can of worms. Partners, I’m actually realising that we have a lot of common ground. It is just that we don’t 
do a lot of work in net works. I am just realising that there is a lot of regional work that could be done. We can actually 
do a regional case and bring it to a local court, and use it to substantiate the reasons why we are calling for this. The 
matters that we have are pretty similar, though, I would beg to differ with a statement you made to say that in terms 
of the constitution that it was very easy for the LGBTI community because there is that right that is already there. But 
also in terms of sex work, you have a freedom of trade; you have a right to be treated with dignity. We have a lot of 
linkages, and a lot of work has been done, but only in isolation. 

Sibongile: How do people identify their work? There are people who say they work for LGBTI organizations, this 
kind of similar kinds of frames of work, but this work, what it challenges us to do in working across movements, and 
looking at the key issues, there is obviously the issue of consent, of consensual sex, which is common in sex work 
movements, that, how are you incriminating sex that is consensual. There is the issue of privacy, which is common, 
that the state has no business on what happens behind closed doors, but there is also the issue of bodily autonomy 
and integrity, about making decisions in ones private sphere, which begs the issue of state intrusion. So these are the 
things that actually compel movements to work together. That is how various people have taken these issues forward 
in other countries. That you had a case about a woman’s right reproductively, which establishes a principle that says 
the state has no business, and another movement on the basis on that decision that says close that door. Then begin 
to develop. As long as our organizing is so identity focused, there is no issue, there is just LGBTI, and for LGBTI, there 
is just one issue, then it is a disservice to our organizing, to our advocacy, because we are missing the bigger picture, 
you know? Over the past twenty years there has been an emergence of these sexual rights, which is the market place, 
or meeting place for all sorts of people fighting for autonomy, so to start thinking about how we should organize that. 
Limiting the spaces for us to learn about other movements. And actually, not just because we are in the same route, 
we actually see how this one case about sex work could be a stepping-stone for different causes.

Mosima: We are experiencing a shrinking funding situation. Funders are encouraging us to work in coalitions, in 
projects, rather than in isolation. It would rather be better to have x y and z, and we know that x works in advocacy, 
y works on lobbying and other things, and z works on litigation and so on. Because we have a lot of spaces where 
people are doing work that interjects, but everyone works in isolation. And here we are sitting with shrinking funding. 
So it is important to see what is it that we have in common. How can we be pooling our money and efforts to achieve 
the same goals? There was an interesting debate at the HIV/Aids conference. As opposed to fighting the 
criminalisation in the LGBTI community, criminalisation of sex work, they are fighting for the decriminalisation of minor 
offenses. 

John: We are back where we want to be, and that is discussing cross sector solidarity of different issues and causes, 
and how they can help each other. 

evidence.What
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Phumi: Who has been directly involved in Decriminalisation in their countries?
(5 hands)
I am going to rename this session Strategies and Tactics. 
Those who have been directly involved, what were the (Un)successful strategies?

Seychelles: In the 1990s when Seychelles uhm, changed to a multi-party system, because we were a one party 
state for quite a while, there was a debate, there were a few things that were lobbied. Because in Seychelles we have 
the three arms, we have the President that is also the head of executive, we have the executive, the judiciary and the 
*inaudible and so there was this debate and it was not- it was just a debate, there wasn’t even a bill to discuss stuff 
like- it was a bit informal, and at that time, it was not really the government that didn’t want, it was more the society. 
A bit like what we just watched in Uganda and this last year, there has never been a movement, per se, or an organi-
zation per se, in society working in that thing, but last year with the, for many factors, for example, HIV related, there 
was the people coalition, there was who were talking about Health and- there was all- it started there because we had 
many incidents with HIV/Aids and Hepatitis C. So it was more on that health aspect, but also because of the different 
treaties and conventions that Seychelles actually signed and ratified, uhm, and also there was not a rally or something 
in our constitution that said homosexuality is illegal, and then there was this movement. I was involved because for two 
years I have been trying to put together a few people to start lobbying for the rights, and the lobbying we did was with 
a member of parliament, because our parliament is made of a representative of each electoral district, so we started a 
discussion with them to see what is their perception, and it was not very successful since that it seemed that they did 
not have a clue of what we were talking about. Then, because in Seychelles we do not have a lobby forum commis-
sion, however we have a Law Reform Commission and most of the bills passed would be through ministries, I don’t 
know if you get my point? So we lobbied with a few ministers because there is a cabinet of ministers who would take 
it and bring it to the legislation, and we were quite successful because at that time last year there was a shuffle of the 
ministers and there was a lot of young ministers who were more open-minded. Luckily, through a lot of advocacy- but 
it was more like- not like, open and everybody was saying that there was this activism going on, it was more like in 
French *inaudible like, under the table, and we tried to lobby. We had a conversation with the vice-president of Sey-
chelles, I myself met with him because he is also the minister for civil society in Seychelles. This is when we actually 
found that the situation in Seychelles is very different. We have a government, who are very open minded and wants 
it to be like this, but the challenges was not there, it was more on the society. Because at one point we were 99.9% 
Catholic in Seychelles and ten years back there was an emergence of more denominations… so this is how we did it, 
and also last year what contributed more was that there was all of this political stuff happening. We had the election in 
December and of course after that you would have the legislation venture. With that said, I would not say that it was 
used as a political tool, because if that were the case, then it was not the right tool, because actually the ruling party 
has lost the majority of seats in the legislation due to the fact that they decriminalized the Sodomy Law. 

Phumi: Sorry, please say that again.

Seychelles: What I mean to say is that I don’t think I would say that that platform, if it was a political tool, I don’t think 
it was because the ruling party, who was there, that said that they wanted to decriminalization, actually lost the elec-
tion had just happened on the 10th of September -  they actually lost because they decriminalized it. But the practice 
that I want to share is that at times, we are focusing… because that happened to me, I am almost forty, and all this 
time I had the idea that the government doesn’t want to help, but then I actually realized it was not the case. I actually 
realized we need to mobilize the community of Seychelles also to get it done, so my experience in that sense was an 
eye opener because it switched me completely from my perception and also now we partner with a few international 
organizations. Like, we have lobbied through the pan African *inaudible by the UN *inaudible and in 2011, Seychelles 
accepted I think six or seven recommendations from the UN regarding same-sex and LGBTI, which they did not im-
plement. And the implementation was not done, I realize, because there were no movements to push the agenda. This 
is how things happen, through that, the key was identifying the champions, within some of the church leaders, the 
Catholic leaders, we met the priest or bishop, we built a relationship with them, we kind of got them to be part of the 
LGBTI platforms in Seychelles. So it was more on that.



Phumi: Who defined the strategy? Like when you say we identified the champions and the bishops… Who is we?

Seychelles: A few activists, myself, which is now the vice president of this new LGBTI organization. There was a 
lady called Fabiana, who was-

Phumi: You mean LGBTI people, or was it a collective?

Seychelles: It was more LGBTI people, but not in a setting to say it was an organization or a movement… it was 
more like individual activism, because even myself, I did not know that lady, I only met her last year.

Phumi: Lesotho? Were you involved in Lesotho? 

Lesotho (South Africa): I have mainly been involved in advocacy work. We mainly focussed on access to services, 
not legalisation as such. As learning- we learnt from south Africa when the law was changed before advocacy work 
was done on the ground, so we needed visa versa, however not much was done on criminalisation in respect of the 
changes of the laws in Lesotho in the current  *inaudible act and penal code, which the president over the colonial 
law on sodomy, so we focused mainly on advocacy work for services. 

Mauritius: Mauritius is a society where there are a few types of ethnicities, you have whites, you have black and you 
have Asian communities. In terms of Asians you have Muslim and Hindu Indians and Chinese. –*inaudible
So in 2007 there was an attempt from government to introduce a Sexual Offenses Bill. 
*inaudible
Unfortunately, religious lobbying could not pass through the Sexual Offenses Bill because basically the bill tried to 
define what the offense would be, but at the same time, it was a bill that was going to silently remove sodomy from 
criminal offenses.
But then there was a *inaudible kind of hijacked the project. 
But where it all started, with the provocation of an Act where it states that the state facilities or service provider, and 
kind of institution, clubs, societies, whatever it be, could not discriminate against any individual, including sexual 
orientation. So there was a procurement on services, and what happened was that when the law was passed there 
was a human rights institution that helped with paving the way to equality in Mauritius. In South Africa you have the 
Bill of Rights. In Mauritius you have a constitution which caters for discrimination. But many things were missing in 
that constitution, and we could not go through an amendment of that constitution because it required to have a ma-
jority of 75. So what happened with that is that they voted a law, and said that that law was going to have an upper 
hand over all the other laws in the country? Which made it a very powerful law and what happened was that many of 
the people who were being discriminated against based on their gender or their religion and those kinds of statuses, 
made up 1 on 5 complaints at the commission, and the commission was really proactive and engaging with each 
person to sort out their issues. The issue was that we did not have any policy at the commission based on sexual 
orientation and at that time. I was donating blood and there were instances where there is a clause in the question-
naire preventing homosexuals from donating blood. So I said why don’t I try something with regards to that. So I 
did my research just before June 2012, when the first Pride happened actually, and I went to the Pride and spoke to 
couple of people who were organizing the Pride and different organizations there, and asked them what they thought 
of trying to bring something to the commission with regards to blood donation. Unfortunately, they said that even if 
you try to reach the appropriate people, they are not going to hear you. I don’t like being challenged when I want to 
do something, so I go ahead and after the Pride I wrote my complaint, because the commission provided facilities 
online and I did some research and then I wrote my complaint and that I found that the reason that clause exists in 
that questionnaire is *inaudible the blood donors association is stationed under the ministry and are a part of life, be-
ing a service provider, and falls clearly under the law, and at the same time I read that these organizations that were 
organizing the Pride and were in charge of the Pride. I went to meet them, I told them that I had already submitted 
the complaint, and that if they wanted to support me they are most welcome. I showed them what the complaint 
was all about. At the same time, I was in university holidays, so for two months I was free, I did research, I went to 
see what other countries were doing, what was the situation in Mauritius with regards to HIV and Aids. When I went 

to the organizations I asked them if they had any data or information of what the situation is in Mauritius about HIV 
and Aids. I wanted to have that data. I tried to process the data, it was a sixty-page report at that time, and then I 
submitted it with my complaint. In some instances I networked with these organizations, what happened is I went to 
speak to these people at the commission. At that time I was also a member of the national executive of the *inaudi-
ble so like when someone from other *inaudible coming, we to be on our guard and we don’t know what he is going 
to raise in parliament. I was writing letters to -  

Phumi: So in essence you used your social capital. Most of the details are going to come in in tomorrow’s session 
about how you engage in strategy. But in terms of the strategy that you chose, was that you used your social capital 
to actually push that. I am not trying to silence you; we are going to come back to this. 

Zambia: I think one of the talking points we can raise is identifying a legal firm that will take the case. Between 2013 
– and last year we had a lot of arrests happening. What we needed was a pool of lawyers who would really take up 
the case and understand the issues and to be tagged and promoters of LGBTI people. 
Another thing was involving international partners, so the US Embassy, Swedish, Norwegian, when they were pres-
ent in the courts the judges were forced to be objective in their judgments, and we got almost 100% acquitted in 
every case. The last one, we decided we do not have foreign observers in the court, we got a sentencing and out 
trans* woman got fifteen years in hard labour for sodomy. Right now we are doing an appeal on the sentencing, and 
we are talking about gender identity and cross-dressing because that was part of the evidence that they used.  

Phumi: Is it a fair assumption to say we are approaching this discussion from an LGBTI lens? Of decriminalisation in 
this room? Yes?

So we have bee criminalised as LGBTI people, this is the problem we have and need to address, in terms of what 
has been said here, the pillars of government that have been identified:
Judiciary 
Legislature
Executive
State institutions

This seems to be where we want to channel our energies for reform. But, do we understand this problem to be 
ours? Who owns the problem? Whose problem is it? Whose problem is violence? 
It is a societal problem, right? So it is the actors in society who have to respond to the problem - with our agency 
centers, because it is our agency that is centered, because we are the ones who directly experience it. Who would 
they be? Like the question, who are our natural allies in addressing the problem, and why? And why don’t we have 
natural allies. 

Namibia (South Africa): I don’t want to refer to them as natural allies, uhm, I would call them gate keepers rather. 
And it is leaders who have the capability to change the perceptions who are able to influence perception in commu-
nities. They ultimately sit with the power of altering peoples understanding or perceptions.

Phumi: They are not necessarily saying we wont support you, but I would first take care of my job and my family 
and what I need to do.
In a reverse situation to that, who would be the most openly supportive regardless- unconditionally? 

Namibia (South Africa): Our families.

Phumi: Zambia, did you work with any civil society groups? Or anybody.

Zambia: We have networks, but when it comes to a case concerning someone LGBTI, most of the networks wont 
touch it because they have been locked down with the NGO Act. So if you are known to be promoting what is a



crime, you will be de-registered. So behind closed doors, yes, you know, who will help plan, they will not publicly write 
anything in media or anything. I think there is only one, a Southern African; it’s a regional thing, who will write in news-
papers against violations against minorities. 

Phumi: Context is important, right. Anybody else?

Namibia: When you say natural allies, I’m thinking more in terms of international, intergovernmental organizations. 
Uhm, like the UN maybe, like those who you know are natural allies… I don’t know, but that is what I find in my country. 
But also other civil society organizations, legal ones, like legal assistance centre and so on, that you know they will 
support you of you need. 

Mauritius: Natural allies would be LGBTI people themselves. There are individuals who are professionals and they 
challenge whatever you say, like, test cases, they to prompt you to react and reflect on the LGBTI cause, and for you 
to be able to develop a well-planned strategy. 

South Africa: Would donors be allies?

Seychelles: In Seychelles, we have a platform from civil society who recruit a lot of NGOs, it doesn’t have to be all 
NGOs, and build a structure. They openly put out positive statements of support for the LGBTI movement. 

Phumi: Like the documentary, the coalition in Uganda was key, and in South Africa, I will also give you the SA context 
later. What is good is that context is coming up. You can do a cut and paste for what works in Seychelles, and then in 
Uganda you have a whole of thousands of people out in the streets, mobilise against a hundred people who are going 
to, you know… so context is important. 

Namibia (South Africa): Intersectionality between movements. I think a good example is having one organization 
trying to capitalise on our partners, which is sex worker rights organizations, women’s organizations, even HIV organ-
izations, that when we spoke with those organizations, we spoke about human rights. Where women’s rights groups 
spoke about 
women’s rights, everyone else would support. When LGBTI spoke, everyone else would come and support. 

Zambia: I don’t know when this was *inaudible you would have a place to voice out issues that you wanted to raise, 
so I think the government also holds and important role in the strategy we wanted to get going. 

Phumi: Can I ask a question? When you and your country or community, when you check out the news about the 
locals, who is making the news? Count out the politicians, I don’t want to hear about the corruptions and who did 
what… who is making the news in your country and your community? What about trade unions? For example? 

Zambia: Soccer and Christianity.

Phumi: Theologians, religion, soccer players. Lets say sport starts.

Zambia: Your local communities who are asking for help from government. You know, you get a lot of those kinds of 
things.

Phumi: So like, for government support?

South Africa: Also like, academics, like in the film of Uganda, and also here in South Africa, students are quite…

Zambia: things to do like, witchcraft, you know, petty African gossip of what is happening. That is what makes the 
news other than politics and government. 

*Laughter

Phumi: How are we pulling-

Zambia: Our media is not very imaginative. Like in Zambia….

Phumi: How are we pulling, for instance, these big sports stars, academics, trade unionists and so on to support 
some of the work that we are doing? Are we?

Seychelles: Yes, in Seychelles the media can be allies, in our struggle, there is, oh we mentioned… oh! Musicians, 
celebrities, we have targeted a few musicians who are already out there, people know them.

Namibia: Yes, mine was the same point. It is about how powerful media can be, it is always- because we do know 
journalists, we know people who are there.

Phumi: Okay, what is the most vibrant community based or civil society formation where you live or where you work? 
What is the most vibrant one? Like, present? Like South Africa was just saying now in South Africa it is the students, 
you know? But this is this moment, I don’t know if it will be the same next January or something you know? What is the 
most vibrant, when you are doing this works and you are developing a strategy for decriminalization, or law reform or 
lobbying… who is the most vibrant in society, for lack of a better expression. Who is most vibrant? When I say vibrant, 
whether you agree with their politics or tactics, it is most present and in your ears and the ears of society at large.

Someone: The women’s movement!

*Room makes noises of agreement. 

Zambia: In Zambia, it is the women, in particular those active around the issue of HIV/Aids.

Phumi: So it is the PWA movement (People With Aids), women in particular. So anywhere else there is no vibrant 
movements? 

Seychelles: HIV/Aids is one of the most prominent topics of concern, and also sports get the most support. There 
is a lot of health insurance there.

Phumi: So it is just sport? Not just celebrities?

Seychelles: I don’t know how to explain it,  *inaudible 

Namibia: The youth. In Namibia in the past few years have been talking about issues around land ownership and so 
on. 

Zambia: My colleagues disagree, but I still think politicians, and opposition political parties, in a way-

Zambia: I don’t agree with that one. Why?

*Several people speak at once, points are not discernible

Zambia: Because when I look at politicians, especially in the oppositional group, they would never touch the LGBTI 
cause, at least in my context. Because if you are seen to be advocating, then they are at risk for not getting a vote. 

Zambia: My justification for this is that most NGOs, yes they can be vocal, but I am still looking at that aspect of who



is vocal enough. So I am looking at, in as far as providing the *inaudible –the position in as opposed to the established 
NGOs because most of them still align with government, in the context. It is just… yah. 

Phumi: So what you are saying is that politicians can be allies, but also, politicians can use the LGBTI movement 
strategically.

Seychelles: Actually, I agree with Zambia. The election was very tight, and this also created an opportunity for us to 
ask- and we managed to get the feedback of two opposition parties on the subject. Maybe they wouldn’t have includ-
ed that subject of LGBTI causes, but because *inaudible, but after that there was a talk and they actually included it, 
and they actually won some seats in parliament. I don’t know if that is in the same kind of context, but I could be a…

Phumi: I am just thinking what can be useful, I was going to share South Africa’s context, but maybe it would be 
better to sit for a few minutes and think about if you want to design a comprehensive strategy for decriminalization, 
concentrating on who you would mobilize. Not only who, but why? In relation to, not only supporting your end goal, 
but why especially, why would you make those choices? And then the second question I think I would like to pose at 
you, is how you are present in the causes of those people who you want support from. 

Lets take ten minutes and we can regroup. 

Phumi: Who would like to start?

Namibia: Ombudsman.

Phumi: Where would you put it? (Gestures to graph)

John: So just so you know what is happening, this scale is going to be about the stakeholders’ power, in terms of 
influence, so high influence or low influence. And this axis is going to be about interest and support of our causes. 

Phumi: (Gestures) Excellent support, least support.
 
*General chatter from group, indecipherable 

Seychelles: Media, uhm, media would be good interest and support, and have quite a lot of power and influence, 
because  *inaudible and have influence on the masses. 

Phumi: But you are talking about positive media. What about that tabloid that outed someone in Uganda?

Seychelles: But the context varies from country to country. Like the media *inaudible asks the question. *inaudible did 
the media come in after the bill was passed? *inaudible one of the powerful ones in society, so they actually managed 
to help by giving us an opportunity to come on a live platform and to talk. So in that kind of context.

Phumi: So progressive media to support our cause? Media houses, journalists and so on.

Seychelles: Yes.

John: The media is a very complicated one, because you may, for instance have a very sympathetic journalist who 
holds no influence, but is supporting you, but they work for an editor who holds a lot of influence, but is not supportive 
at all. It is very contextual, as you say. 

Phumi: I deliberately used the word progressive, recognizing exactly that. 

Zimbabwe: *inaudible it was more on the down side in terms of the Zimbabwean context, because the organizations 
where you would expect to find  *inaudible they are being wishy washy with the LGBTI, saying something like, “We do 
not support homosexuality, but we believe in *inaudible”
I like ZANU PF (Zimbabwe African National Union Patriotic Front) because it is clear about what they are saying, for 
them it is a no, you know, and we can deal with that, other people will tell you that, “Oh yah, we are all for it.” But then 
tomorrow, on another platform it is a no. 

Zambia: What has been shared is just a general thing, though, not *inaudible what came out the most was, the 
National Commissioner of Human Rights which for us was a problem, because it was not clearly defined though, 
we would call them national allies because of their autonomy, that was a challenge for us. Other than that, women’s 
movements, the same points, we have generally invested interests, theirs is for equality, they are as vulnerable as us, 
so we would see them as a strong ally. 

Phumi: Is there any other space you organize in as an individual? Other than the LGBTI struggle? What other spaces 
or movements or organizations, on what issues do you work on other than what we say to be is LGBTI rights? 

Zambia: Oh! Oh sorry! We also identified- we scrapped off the national commission of human rights, but we



identified the national commission of aids, as an important ally in our cause, because of their public health interests, 
their desire to eliminate Aids. Yes.

Phumi: Do you remember my question? What was it?

Zambia table: Other areas of-

*Music from outside starts, Discussion is inaudible.

Phumi: My questions were intentional, and probably they are founded on both a reflection on how South Africa did 
their own decriminalization and subsequently all the other legal reforms that followed, but I suppose also a privilege of 
engaging in the region and the continent, especially around the social movements and the issue of the LGBTI move-
ments. So I am just going to flag this, right, going from those spaces that I have been. One, I think it is important that 
it is clear that you know what you want to do. Earlier on when we were discussing sex work, we understood or we 
heard how sometimes a test case, that you choose can be a problematic case for the overall role or strategy or the 
outcome that you desire to have, so you choose a test case that is this much *inaudible.  This is why it is taking so 
long to actually get back to, or ever get to the Constitutional Court, in the context of South Africa, so they send it back 
to parliament and then it becomes legislation. So I think first, it is about that, what are we choosing, what exactly do 
we want to do?
The second thing I think, especially to consider, what is beautiful about the documentary, in many ways a part of the 
coalition in South Africa that worked on that, was actually to help create that coalition. That coalition that is not just 
about LGBTIs alone, organizing, but you have religious leaders, trade unionists, you have human rights organizations, 
you have lawyers, that are able, if they are not litigators, who are able to bring in, litigators, to be able to bring in policy 
formulators, researchers and so on. So you create that coalition. What was interesting about the Uganda situation, 
which is very similar to South Africa in many ways, was that the coalition could project an image of a mass movement. 
And how was that possible? For the progressive media, or the friendly media that were able to actually amplify, or help 
amplify a voice that was otherwise- because you know, we have the tabloids, you have all those religious fanatics who 
put ten thousand *inaudible  this is what you are working against, and we know that there is like, five people in the 
SMUG (Sexual Minorities Uganda) offices. You know, nobody else wants to come out now, because of this. But how 
are you going to be able to project an image that is going to amplify- and projecting an image not only means that you 
put numbers out on the street, whether you do it through Pride, but it also means that you also have people who are 
not necessarily LGBTI, but who are able to put a public opinion piece in the media and newspapers of the country. We 
are able to have a president of a trade union speak up on the issues like, “Here in Zambia, this Trade Union supports 
this here. In Zambia, the women’s movement supports this here. –“ Or any other country for that matter. I think it didn’t 
come out that strong because often you feel like you are going two steps forward and two steps back, and you saw 
that in the documentary, right? The bill is not on the agenda, but the speaker wants to give a Christmas present. Mu-
seveni (Yoweri Museveni, president of Uganda) says I am signing this thing. It is law, you are not going to tell us what to 
do with in terms of the war, I am just going to say they must just go to hell, I am signing this law. And it is the backlash, 
but also it is the idea that you have to rework work that you have done for five years, and then you have to go back to 
the drawing board to start to rebuild from scratch again like a- This strategy that you developed to day probably won’t 
make any sense, because right now you are working in a different political context. The strategy you have developed 
today, five years from now might be out of context, and most probably it will be in the country - we will probably having 
another government. So the minister that you mentioned here was your ally here, won’t be in that position anymore to 
say even if you are working health, I am bringing in LGBTI people to work on health, under this ministry, because he 
won’t be there then, right?

Seychelles: Can I just say something, I am so happy that you mentioned that. Maybe because in the context of the 
LGBTI, but because in Mauritius, it is the same issue, in the health aspect, because of the leadership influence in the 
region and it was like, successful from 2014, and the minute the government changed, it totally turned around. The 

incidence that- the prevalence that was at 92%, from *inaudible to 2014, in one year it just shot up to 35, because the 
Minister of Health holds the opposite view and it’s a bit of what we are experiencing in Seychelles with the Sodomy 
Law that just passed. 

Phumi: Fiji was the second country to put in its constitution the sexualorientation, that was in 1997, then there was a 
coup in 1998. And the Fiji no longer have a constitution that *inaudible after years of work and mostly by the feminist 
movement rather than the LGBTI. So you see, anything can happen. 
There are two things I am going to ask you to talk about. 
The issue about the interlinkages of struggle and why I ask you to consider *inaudiblecontinues to be one of the thorny 
issues in relation to *inaudible even among progressive people and people we consider to be one of our partners. So 
to speak. Often activists tend to say, yah, why are they not supporting us? You know? And then you ask, when have 
you supported them? There is a certain level of entitlement. They are not speaking against us. They are just not doing 
anything *inaudible Why? It is because we haven’t been there for their movement. I think one of the important consid-
erations for us is to rethink how we position- of course context always plays a huge role in relation to it, but how am I 
going to be open within a trade union as I am working here as a nurse working within my union, but I am not going to 
come out as a lesbian. So like, there are always those nitty gritty things, even organizationally when there is a strike, 
like there have been union strikes in all of our countries, and you have never heard of even a known organizations 
saying, “The alliance is supporting people for equal pay” and what not. Often that doesn’t happen. I am not saying 
everywhere. In some countries it happens. So if you have to do a mapping of where the social and political forces 
are; the unions, the youth movement, the student movement across the world, but this didn’t come out so strongly in 
relation to that. Now there are two allies and actions that we haven’t problematized in relation to the role that they play 
in our device of strategies and tactics. One is donors. The other is of international solidarity. Not international solidarity 
from a donor that is outside. But international solidarity in relation to Obama or Clinton telling Museveni, “Stop signing 
that law”. Now, five minutes, go back to your table and think about the donors and the international solidarity that you 
think would be desirable for some- and you can frame it in terms of principles or you can frame it in terms of *inaudible. 
Think about donors in relation to developing a strategy, and international- I am not talking about donors as people who 
are going to give us international solidarity. International solidarity can come from like, a youth movement in Chile, that 
says they support the young queers in South Africa demanding free education. 
So five minutes. 

Gabriel: Overhearing, I thought I would pose three problems, mostly because I like causing problems. Uhm, so the 
first thing I wanted to pose was that we talk about alliances at every meeting that we go to, but we know that, at least 
on the African continent there are a few alliances that have been working, and alliances that have been super imposed 
as well. So I wanted to question what exactly we mean by ‘ally’ that being within an alliance in South Africa. Although 
they may be LGBTI, they may not see them as an ally, because they may *inaudible as well as LGBTI. Alliances are 
things we think we can hone, but if we are focused can actually work. And I wonder what you think a working alliance 
is. We talk about feminist groups, but sometimes as LGBTI groups, sometimes we are not feminist. And that is some-
thing we should think about. An alliance won’t work unless we question our politics. 

The second thing I wanted to pose was the question of donors. And I want to critique my own organization on this; I 
think that the way donor – civil society relationships work on the continent at the moment, at the moment it doesn’t 
work. Organizations are not giving as much resources as we need, and the structure means that we spend a lot of 
time doing tasks like reporting etc., which is needed because of that relationship, but the question I wanted to ask 
was how do we acknowledge the problems that we have with these relationships, and the propose something that 
might work better, and how would that work. And unless we start having those conversations we will still have the 
problem we have with donor relationships. The thing that I want to highlight is that we are talking about it within the 
status quo, within our relationship with donors. We are not trying to look at what a new type of relationship would be… 
if that makes sense.

The third thing is that I wanted to question the language that we use. So using LGBTI, or sexual orientation and gender 
identity, or queer, which I still like to use, still locates our struggle in a very particular place. When we talk like that, we



are obviously not in the workers’ movements because of that language; we are obviously not in the feminist movement 
because of that language. So my question is how useful that language is in our work, and what are the reasons we 
are still using it? If it is still useful that is fine, but is it useful in alliance building? Is it useful in trying to create this cross 
sector movements? What does it give us? And if it is not giving us anything, then what can we use instead, that will 
give us more access to rights, if that makes sense.

Phumi: Some reflections about what Gabe was saying? 

Namibia: I agree with the alliances part, because that is what I was sitting here struggling with, because we talk so 
easily *inaudible but politics differ so much that we can’t that we can’t work with some people or you can only work 
with these people, but they are saying this. You know? So I think that is a very good problem to think about, by what 
do we actually mean by this thing of alliances and how to make it work? And if it is necessary even. 

Phumi: There are very particular issues; it doesn’t mean that we want answers right now. Actually, the last session is 
going to try and bring all of this together. And to some extent we are hoping that- it is part of an assessment right? Of 
where we are at? And it is posing these particular questions as well. Also we are hoping that in the last session, we 
would have had the time to rethink this task carefully, and that we will come back to these questions before we leave 
the dialogue tomorrow. This is not to silence anyone who wants to say something right now. 
 



Day two
23 September 2016

Morning exercise. 
Facilitated by John and Gabriel. Transform one or two 
pieces of paper into something other than pieces of pa-
per. 



Recap of previous day and 
briefing on Mock Trial Excercise
- facilitated by Sibongile
Sibongile: Where is everybody?

Sibongile: 
1. Incremental approach
2. Direct decriminalisation challenge

South Africa: Practical, but decriminalisation litigation.

Zimbabwe: I will give you, for example say, in cases where sodomy is still a crime, challenging discrimination at work, 
rather than attacking, *inaudible, and-

Sibongile: I think Mosima was talking about it yesterday, about what they were doing around sex work. That basically 
it becomes harder to minimize the harmful features of the main law, when you think that the situation is not conducive 
to a direct decriminalisation challenge, where you are actually challenging the law. 
So we are going to play a little exercise, we are going to divide ourselves into groups. Because it is still a conversation 
that is going on in the country, or the continent, there are people who want to go to court because they feel that one 
more minute of discrimination under the law cannot be tolerated, and there are other people who are saying, careful 
now, careful now, lets see what we can get before we go for the first prize. So our exercise today is we are going to 
divide ourselves into two groups, have a court, a mock court. The people who are charged, it is this person here. 
(Indicates). There is going to be a prosecutor and defense. So basically it is a critique of the incremental approach and 
then the other parties critique of the decriminalisation challenge. So what we would like to hear is of course, on one 
side, you can be prosecuted here, and defense here, or defense her and prosecutor here. So you are going to have 
time to review your argument, so your charges, and your defense, your strategies, and then you are going to come 
back in here and make those arguments. 

So this is more of a strategy question, right. the thing you need to address  is that why does it make sense, or does it 
not make sense to go incremental approach or why do you think it makes sense to go directly to the court. So what do 
you gain, what do you lose, what are the opportunities and the challenges. So if you remember yesterday’s discussion 
when Mosima was here, and we also talked about the Jordan case, right, about the focus, around context, around 
a whole range of things. What do you say when people say, “why are you not in court already? These things should 
have happened already.” Look! We did it here! In 1998, why why why why. So that is the kind of thing we are trying to 
see. So the Ugandans what? They did all of these different cases; they did all of these things/. Didn’t someone just 
get beaten up last night? You know. So basically it is those kinds of arguments. The pros and cons of both kinds of 
strategies. And later on we are going to have the conversation about it. You have thirty minutes. 



Mock Trial

Group 1 Group 2



Afternoon Exercise



Presentation by Tashwill
Note: this is not a transcript of Tashwill’s presentation. This is his own notes.

INTRODUCTION 

Criminalisation adversely affects individuals , leads to degenerated health and rights for our communities and also 
leads to a shrinking of the space for civil society. The criminalisation of people based on their behaviour, identity or 
status is common throughout Africa. Globally, people living with HIV, sexually diverse people, sex workers and 
pregnant women, amongst others, face forms of criminalisation that directly impede their rights and demean their 
dignity resulting in societal and self-stigma and creating more dangerous environments for these individuals.  
Throughout the world, sex workers are vulnerable to and experience discrimination, stigma and violence in all spheres 
of their daily lives – including at work, public institutions, and facilities, and even amongst their families. In many 
instances, police officials perpetrate violence and abuse against sex workers and target them with the arbitrary and 
subjective enforcement of laws.

The UNAIDS Advisory Group on HIV and Sex Work have noted that

“There is very little evidence to suggest that any criminal laws related to sex work reduce demand for sex or the 
number of sex workers. Rather, all of them create an environment of fear and marginalisation for sex workers, who 
often have to work in remote and unsafe locations to avoid arrest of themselves or their clients. These laws can 
undermine sex workers’ ability to work together to identify potentially violent clients and their capacity to demand 
condom use of clients … Where sex work is criminalised, sex workers are very vulnerable to abuse and extortion by 
police in detention facilities and elsewhere...”.

Besides South Africa although the act of selling sex is not criminalised, throughout Southern Africa, the subjective and 
arbitrary application of provisions of the vagrancy provisions in the Penal Code by police officials, creates a culture of 
impunity in which sex workers remain a target of police enforcement, harassment and abuse. 

In this regard, UNAIDS has also noted that the application of vagrancy laws “give police wide latitude to arrest and 
detain sex workers. Even if they do not generally result in long periods of detention, they contribute to an atmosphere 
of fear and marginalisation”.

The acts of violence and discrimination deny sex workers their fundamental rights and freedoms including their right to 
equality, protection from cruel, inhuman and degrading treatment, and to be free from arbitrary arrest and detention.
The LGBT community is a further group on individuals who are affect by criminalisation on the basis of their behaviour, 
identity or status effects.
Indeed the LGBT community remain vulnerable to prejudice, homophobia, transphobia, persecution and 
discrimination simply on the basis of their real or perceived sexual orientation and gender identity.  Transgender 
persons face particular forms of stigma and discrimination that undermine their access to health care, work and 
education. For example, they may not be able to obtain identity documents, including passports, which reflect their 
gender. 
Regrettably several African countries continue to criminalise intimacy between adult men and woman who love, care 
and are attracted to persons of the same sex. While these criminal provisions do not extend to criminalising LGBT 
persons themselves or “homosexuality”, for that matter, the existence of these criminal provisions nevertheless 
perpetuate and promote stereotypes, increasing the vulnerability of the LGBT community. 
Furthermore these criminal provisions which crimininalise consensual same-sex relationships often form the basis 
upon which States deny LGBT activists their basic fundamental rights. It also forms the basis upon which States deny 
activists the right to freely associate with other like-minded individuals and form organizations that protect their

interests and advocate for the rights and aspirations of the LGBT community. The past few years have however also 
seen progress in litigation on the rights of both sex workers and LGBTI persons.

There are three judgments on freedom of association and expression, which will be of great value to LGBTI activists in 
the region. Judgments, from the Kenya High Court and the Botswana Court of Appeal, both relate to instances where 
the government had refused to register an organisation that purported to advocate for rights of LGBTI people. In both 
cases, activists have publicly insisted (in environments in which consensual same-sex sexual practices remain 
criminalised) that their rights should be respected. In both countries, as is usually the case, the Constitution provides 
that “every person” is entitled to the right to freedom of association. The governments sought to advance the argument 
that LGBTI persons are not included under “every person” when interpreting constitutional rights. Such an argument 
subverts the purpose of rights provisions in such Constitutions and the courts rejected this argument out of hand. 
On 24 April 2015, the Kenya High Court in the case of Eric Githari v Non-Governmental Organisation Board and 
Others, held that the refusal of the NGO Coordination Board to register the National Gay and Lesbian Human Rights 
Commission as an organisation was unlawful. The Court held that it was obvious that a human being, regardless of 
gender or sexual orientation, is a person for the purpose of the Constitution of Kenya and should be afforded the 
protections therein. The Court emphasised that the rights to equality and dignity would not be advanced if people were 
discriminated against based on their sexual orientation.
On 16 March 2016, in the case of Rammoge and 19 Others v Attorney General at the Botswana Court of Appeal, held 
that the refusal to register the organisation Lesbians, Gays and Bisexuals of Botswana (LEGABIBO) was not only un-
lawful, but a violation of the right of LGBTI activists to freely assemble and associate. The Court of Appeal emphasised 
that “all persons, whatever their sexual orientation, enjoy an equal right to form associations with lawful objectives for 
the protection and advancement of their interests”, and that fundamental rights applied to “every member of every 
class of society”. 
Significantly, the Court of Appeal recognised that members of the gay, lesbian and transgender community, whilst a 
minority, “form part of the rich diversity of any nation” and are fully entitled to the constitutional protection of their 
dignity. 
The Botswana Court of Appeal’s judgment signifies the first time an apex court in Africa has provided an authoritative 
interpretation of the effect of criminal laws affecting lesbian and gay individuals, and clarified the common 
misconception that ‘homosexuality’ itself is a crime. Referring to the offence of ‘carnal knowledge against the order 
of nature’, the Court observed that whilst the offence has the practical effect of limiting sexual activity, “it is not, and 
never has been, a crime in Botswana to be gay”. Throughout the region, similar criminal provisions prohibit consensual 
sexual acts committed between persons of the same sex. The Court emphasised that such criminal provisions do not 
extend to criminalising LGBTI persons themselves, and it is indeed contrary to the principles of criminal law to 
criminalise persons’ status as opposed to their actions. 

The distinction that the Botswana Court of Appeal sought to draw between the prohibition of specific sexual acts and 
recognition of the human rights of a person is significant because it creates an important space within which LGBTI 
individuals can campaign for their rights. Careless statements such as that “homosexuality is a crime” are incorrect 
and deny the fact that all persons are entitled to the rights enshrined in the Constitution, irrespective of their sexual 
orientation. The Botswana Court of Appeal further noted that LEGABIBO’s objectives which include advocating for 
the decriminalisation of consensual same-sex sexual acts, is not illegal and held that advocating for the laws to be 
changed is the democratic right of every citizen. 
Significantly now that LEGABIBO has finally been registered it creates an opportunity for the government of Botswana 
to partner with LEGABIBO to promote human rights and create a just and caring society. In so doing, Botswana will 
be upholding their regional and international obligations. In addition the registration of LEGABIBO in Botswana has 
created an importance space within which LEGABIBO can assist and engage the government of Botswana to fight 
against HIV/AIDS, carry out advocacy and education, work towards the elimination of homophobia, and enhance the 
appreciation and respect of sexual expression and diversity.

Similarly, Governments throughout Africa and every single member of society have a duty to take measures to
“transform” prejudicial views and educate society in order to align it with the values of its constitution and international



human rights instruments.
A similar conclusion was reached by the Zambia High Court in the case of People v Paul Kasonkomona, in which the 
accused had been charged with soliciting for an immoral purpose after advocating for the recognition of rights of gay 
people on television. In May, the Zambian High Court upheld the acquittal of a human rights activist, Paul 
Kasonkomona. In April 2013 he expressed his opinion—on a privately owned television channel—that the rights of 
sexual minorities, including LGBT people and sex workers, should be recognized. He was arrested outside the 
television studio and charged under an obscure and archaic provision of the Penal Code outlawing “soliciting for 
immoral purposes” in a public place.

Kasonkomona was acquitted [PDF] in the Magistrate’s Court, where the magistrate held that the “accused was 
exercising his freedom of expression” as provided for in the Zambian Constitution. “What I heard,” said the magistrate, 
“was that he was advocating for the rights of those already practicing [homosexuality] to be protected.” He posed—
and answered—a rhetorical question about whether a person who advocated abolition of the death sentence would 
be “soliciting for immoral purposes? The answer is no.”

The government appealed the acquittal, but on May 15, the High Court confirmed Kasonkomona’s acquittal and 
reiterated the ruling of the magistrate, which distinguished between soliciting someone to engage in same-sex sexual 
acts, a criminal offense in Zambia, and advocating for people’s rights.

Quite recently in Malawi, progress has also been made on the rights of sex workers:
In February 2016, 19 women were arrested and charged with the offence of living on the earnings of prostitution 
contrary to section 146 of the Penal Code. The women pleaded guilty to the charges and they were convicted upon 
those pleas and sentenced to a fine.

SALC and the Centre for Human Rights Education, Advice and Assistance (CHREAA) supported the women to bring 
a review application on the basis that the police, prosecutor and magistrate had misinterpreted the offence of living on 
the earnings of prostitution.
The applicants submit that an interpretation of the language, purpose and history of the offence clearly indicates that 
the offence has never been aimed at sex workers, but rather at those who exploit them for example pimps and 
madams.
On 8 September 2016, the Zomba High Court delivered judgment. The Court found that the Fourth Grade Magistrate 
had no jurisdiction to hear the case and that the arrest of the women was unconstitutional and not based on evidence. 
The Court found that section 146 of Penal Code does not criminalise sex work and it is in fact mainly intended to 
protect sex workers. Noting the history of the offence, the Court confirmed that the offence was not aimed at sex 
workers but at those who exploit them. The Court noted that though sex workers in certain instances may be arrested 
under this section, the arrest must be properly supported by evidence. The Court found that the manner in which the 
19 women were arrested and tried was unconstitutional as such was based on a biased and discriminatory reasoning 
by the police as well as a clear lack of evidence to support such the charge but was done merely to embarrass, label 
and harass the 19 women. The Court ordered that the conviction be set aside and the fines be returned to the women.

CONCLUSION 

The Court of Appeal decision in LEGABIBO and other progressive judiciary decisions cut through the anti-gay rhetoric 
and provide a more nuanced and balanced engagement on how LGBT persons and activist may access their rights in 
the region. The LEGABIBO case contributed to increased understanding for and respect of the rights of lesbian, gay 
and bisexual individuals in Botswana and throughout Africa.

However, law reform and litigation victories are hollow if they do not lead to improvements in the daily lives of LGBTI 
individuals in region. Much more can be done to broaden solidarity between different human rights groupings and to 
jointly fight to maintain the integrity and meaning of the rights to freedom of association, assembly and expression, 
privacy, dignity and other fundamental rights.

The international community in particular can play an important role in highlighting the fundamental importance of the 
rights to freedom of expression and association and the universal application of human rights. The rights to freedom of 
expression and association are crucial in all countries as they provide an avenue for vulnerable groups to start 
organising and voicing their concerns. Whilst the rights to freedom of expression and association are enshrined in 
international law, these rights are frequently eroded in countries.

It is therefore important that any gains made in the assertion and protection of fundamental rights of the LGBTI 
community must be vigorously defended. 

Subsequent Q&A

SAIH: You mentioned soliciting for immoral purposes, was that actually stated in the law?

Tashwell: It is crime. Usually they would use it for people who solicit sex workers, some people use it for gay people.

Zimbabwe: It is not so much a question, rather a remark on the Banana case, because it ruined almost everything. 

Tashwell: Can you please just give the audience a background of the case?

Zimbabwe: Yes, so Banana was the first ever president of Zimbabwe. Banana brought the consensual and the 
non-consensual *inaudible Mostly with his body guards, so *inaudible even though he was not invited. So Banana 
tried to escape the charges, and he was asked whether he is homosexual or not, and he denied that, I think he said 
it was an abomination, or something like that. So Banana lodged a constitutional challenge. There was a judge, the 
former chief justice called Gubbay (Antony Gubbay) who was a very reasonable man, he went out of his way, his view 
of course was that for minorities the discrimination, citing South African cases, but then the other judge, a very 
reasonable judge, but I am sure in the context of that case, felt obliged to find otherwise, he was saying, even looking 
at it, you cannot even call this a constitutional challenge. There is no evidence what so ever to look at Banana’s 
submission on discrimination. He sought that the court must find discrimination based on the fact that 8 
*inaudible-sexuals can have sexual intercourse. *inaudible, so that is how it spoiled everything, the *inaudible case 
relied on the Banana case, which was a useless case, to the highest court at the time. So that was seen as a case 
approaching the court for the sake of approaching the court. You have to move gradually. And had a large challenge 
being lodged to the judiciary at the time, a well researched case to decriminalise sodomy… but then just… Banana… 
(http://www.humandignitytrust.org/uploaded/Library/Case_Law/Banana_v_State_Supreme_Court_of_Zimbabwe.pdf)

Tashwell: The important thing about strategic litigation, linking it with that, you also have to make sure that you cover 
your bases on every single track. If there is a contentious issue such as the Banana case, the court will find a way out 
to not deal with the actual dispute for the case. They will find technical grounds to say but you didn’t follow the 
procedure, you should have brought it as a review instead of a constitutional challenge. The court will answer 
if it is a contentious issue, but make sure you have your ducks in a row. In that canonic case, in Botswana, if the court 
said, the society is not ready, the court made the claim without the evidence being brought to the court. And in my 
opinion, the role of society shouldn’t play that role when there is a constitutional 
violation. If it is wrong it is wrong, whatever society has to say about it, it is irrelevant. If it is a constitutional violation 
it is a violation. Public opinion has a very limited role in constitutional- but now unfortunately, now that is the law in 
Botswana. We still try and figure out a way around it or how to deal with it when we bring a constitutional challenge. 
Should we bring evidence to show that something has changed, from the previous case. And it is difficult to prove such 
a case. Do we have to give a referendum now? But we have to be sure.

Sibongile: What we were trying to do in this session is to realise that there are arguments on both sides. You know. 
The direct decriminalisation or the incremental approach, but we need to be honest here. People in this room, or at 
least most of them, are incremental approach, but there are people who will speak quite passionately about direct, 
uhm, decriminalisation. I think that is what normally happens, like, if you were to go to the- so I think the direct

http://www.humandignitytrust.org/uploaded/Library/Case_Law/Banana_v_State_Supreme_Court_of_Zimbabwe.pdf


constitutional challenge is not very well presented. I am going to out myself here and say that I am an incremental 
approach. As in it has been ten years, five in direct. So, just to say that there are other compelling reasons because 
basically the direct people, one of the things they say is in the global north, things started happening. So it is like a 
door, once they criminalised, they said all of these things have actually happened, so adoption, pensions, uhm, kind 
of social welfare changes in society, which eventually led to the current fight in the global north. It is almost won, 
throughout on equal marriage. So basically, the argument is that nothing happens before decriminalisation, and so 
that’s why that’s the door that opens and then it opens for everyone. But these are important conversations. It is about 
borrowing strategies and borrowing language and learning other language and learning from other movements, and 
trying to contextualise what it means, to do here. So in southern Africa, we have all of these examples, Malawi was an 
attempt where 2 names was arrested, but the chief justice at the time would not testify a constitutional issue, and then 
we saw Kanane in Botswana, we saw Banana in Zimbabwe. Banana in many ways is like the Jordan Case we were 
talking about. Banana was not from a movement. It was a president who was caught and then the lawyers say, “let’s 
raise it”. And they are saying it in anon, like, “I didn’t do it”, it s quite different. Those are some of the things, how do 
you stop it if it’s not before the court. Because I am sure a movement, people are like “not now, not here with these 
facts”, because basically the case you want to say is what does the law have to do with it? This is a loving relationship, 
and it is consensual, people with privacy, but if it is a case of sexual violence, where the law is being used, uhm, it is 
a completely different argument in support because that is not the situation of what you want. So when it appears in 
that context, it is very difficult, as we normally see they use this law to charge people with pedophilia right? and so it 
becomes quite difficult to figure out whether or not to engage in some kind of support or advocacy when it is so 
horrible. Now, one thing that has happened again in Malawi very recently, where there was a judge, who went to the 
archives and said, “lets review these cases.” Because most of those cases that were before the court invited civil 
society to file admissions, were actually the cases of pedophilia and sexual violence. And so, that’s not going to help 
with a direct decriminalisation case, because decriminalisation is not always a problem, so sometimes there is the 
opportunity to actually do, so you know, it is actually going to work. 

Basically it is about where an opportunity presents itself because Australia, actually the law had to change actually, so 
it was just left there, exactly as it was in South Africa, you had a court that was seeing transformational- we 
interpreting a transformational institution, there was a public narrative around why south Africa should not have this 
law in its statutes, we made a constitutional provision that listed sexual orientation. So there is timing, there is context, 
there is the right client, the right time, the right facts, and all of these things need to be taken into account when we 
talk about strategy. That’s just my way of saying that there are quite a lot of conversations on both camps. I think one 
of the arguments that were made was the resources and the time. But what are you doing, because you are trying 
to get there, but you are not only trying to get there because this narrow focus of decriminalisation is also a problem 
when people are experiencing such a lot of violations, right? So decriminalisation is just the one kind of thing that one 
is trying to do, but it is not encompassing of everything. Part of the challenge was that law. Finding and everything 
was just conveyed because this story because this thing started 2008, there was this thing called the *inaudible  fund, 
where they would put money to support countries that were going to go around decriminalisation. So the incremental 
approach actually movement started gaining traction because we went there and said, “are you crazy?” because in our 
context you want people to go around now, something to constitutional something because that is the money you are 
making. But there are cases that we argue under the incremental approach, and people were winning, the movement 
was gaining momentum, because they were able to organize themselves around certain issues and were beginning 
to gently chip away at some of those harmful features of these laws, like they are doing with sex workers, to say that 
you cannot harass effeminate looking men and put them in prison for a weekend trying to solicit bribes, and all sorts 
of things, and challenge that behavior. Those violations that are linked to the existence of the law. But at some point 
you get that there needs to be some kind of jurist prudence, to say that something means privacy means this, dignity 
means that. You can’t just have this case as the first case, and all that the court has gone through. In South Africa 
they said this, in the European court they said this, and there is nothing from next door to borrow from. So basically 
part of the incremental approach is about laying ground for when such a time comes, to say that, you know what, we 
are ready to actually do this work. There is already, not just the movement that has made the connection, but there is 
already case law in the courts, there are already cases that are going somewhere, and so that is what we were trying to 
say yesterday, to say, if we were to work across movements, we are able to borrow even from that. So the incremental

approach relies on all of these players to say that one of the big things about us, because in English speaking Africa, 
most of our constitutions the first ones, the Lancaster, they would give us our independence and then they would give 
us a constitution. Those constitutions are all quite similar, that is why they are so dodgy, right? But now we have kind 
of gone through our second wave or our third wave of constitutions but one of the things is when we talk about privacy, 
privacy is not really a privacy of a person, right, privacy in those Lancaster constitutions is privacy in the criminal justice 
system, like search and seizure, like, you need a warrant to come into my house, in that context. So our privacy law 
or case law in the way in which it has developed is not about “I” this person here, “Have the right to privacy” like you 
cannot come into bedroom, unless you are hear a scream, like domestic violence, but the idea is that the state, when 
it respects those decisions that are made in a private space… so those are the types of things, it is not going to be the 
first time people come in with this big decriminalisation case saying hey, “that’s my privacy” you know, privacy starts 
small and then it grows. In America, one of the first cases was Roe vs. Wade which was about women’s reproductive 
autonomy the right to privacy, and then other movements came to borrow and then build on top of that right to privacy. 
So in some ways we actually have to work with Jehovah’s Witnesses, they are saying they are will not take blood, and 
that is my body, that is my choice, and that is what we are trying to say, right? “I am the boss of my body. So I decide 
what goes in and what goes out. You know from this body.” There is an old man there saying that I want to die, you 
know, euthanasia, please, come help me, that is some of the things we should be thinking about, because what does 
this bodily autonomy we have means, and what does it actually mean to have that in your case law because you are 
going somewhere, because it is not the identities, but the rights which belong to everyone in society. So I guess in 
that way we just wrap up and then.

Zambia: Like the old man wants to die. Like, his relatives want him to live on… where does that…?

Sibongile: Do you have relatives’ human rights? So it is the same thing right? You have an old woman who wants to 
die, it’s the same way with people, when family is gathering around you saying, “this is sickness, come, lets take you 
to church. There is no such thing, you know, as being gay, because they think they mean well, but they are saying that 
they know more than you. So they could tell you that that is an argument that you are hurting us, you are embarrassing 
us, we are ashamed, we cant contribute as members of the family, and crying and saying, what is this thing you are 
doing to us?! People are saying what kind of family is this, I cant go to prayer group… so that is the thing, the idea 
is that for human rights, they are for you and for to exercise. Of course there are other things that can be said about 
children and people who need assistance in making decisions, but in their favour? So that is basically the whole point, 
it’s that you don’t like it, don’t do it… nobody is forcing you, so you don’t want to die, don’t die, try and live. I know it 
sounds quite bad, but basically that’s the whole idea, that we choose, you know, it might be hurtful to other people, 
but we are saying, I am sick, I am in pain, it doesn’t matter how much medication I take and I just need someone to 
end this, but I just want to make sure that this person is not prosecuted for murder once I have gone, but these are 
my reasons, this is not quality of life. It forces us to think about the value and the meaning of life, and it is the same 
argument because people are saying that god does not make mistakes hey, he gives life and he takes life so you cant 
take your own life, it is not gods way. That is exactly what they say about LGBTI, right? 
Like, god does not make mistakes, you are saying you are a girl who is a boy hu uh, and god would never do that. 

Namibia (South Africa): God make Adam and Eve, not Adam and Steve.

Sibongile: Exactly, that’s god for you! 
What we were supposed to be doing at 11:30 was a session on legislative changes and other strategies. The idea of 
that session was that litigation is not the only way that change comes about, it is just that sometimes there is a lot of 
focus on litigation. In the SADC region we have seen change come about in the legislature, despite the fact that we 
don’t invest a lot of energy on that, so what we were hoping for was that Mozambique, that was just decriminalised, 
we would have Dario to tell us how that process happened. Unfortunately Dario couldn’t be here with us. But we were 
also looking for people from Lesotho that decriminalised in a very clandestine way, to talk to us about that processes, 
and also hear from Seychelles from the Seychelles, so the idea really, is to say, how come, something that seems to 
be working is not something that we are looking at, what can we do to actually think about these processes   in our 
countries. There is this rule of thumb, which is our legislatures, you can even talk tot those people, they won’t



even listen, you can’t. So the only time we engage them is when we come up on these crazy laws, right? So our 
energies are about reacting to damaging things that are coming from the legislature, but we don’t feel that we can 
proactively engage the legislature, and most of the time, are sort of blindsided that we don’t know, we are always 
shocked that this has happened. This has happened in Lesotho, and maybe that charm, that you don’t tell a lot of 
people, you work behind the scenes, and get development agencies, they pay some people and it happens, or you 
find labour laws, right, within the media, you just put sexual orientation right there. And its like, how did that happen? 
Basically, this is what we are trying to have a conversation about because what we would like to get to is how can 
we engage, because when we are thinking about criminalisation, but how can we take it an incremental approach, 
right? If you were beginning to do this in the labour sphere, because that would mean that job security remains, right? 
The incremental approach debunks that nothing happens before decriminalisation because we see it everyday, that 
it is possible, so what is the work that people are doing with unions, if unions are on board, then you can start to do 
something in the labour sphere, to really come up with anti discrimination provisions and protections in that context. 
People who are doing work, like in schools, like bullying and dealing with discrimination and all of these things that are 
addressed, that are negative impacts on peoples ability to exercise a whole range of rights in their constitutions, so 
that’s what we would like you to think about over lunch.



Movement Assessment 
for Readiness to Engage 

in Various Advocacy



Lesotho

The legal context of Lesotho is that we have a few bad laws and generally, in terms of the good laws, it is under the Bill 
of Rights and the Constitution. Under the bad laws we have, it is not easy for LGBTI to change their national identity 
cards when changing gender, there are no laws that protect the discrimination on the basis of employment or against 
discrimination in terms of housing and same-sex marriage is illegal. There are no laws in terms of adoption for LGBTI 
people and the LGBTI community are not allowed to serve openly as military. 
So the current penal code decriminalised their common laws, the Sodomy Law, which was criminalizing same-sex acts 
between mates. I don’t know if I should include the International Institute *inaudible even though domestication is not 
been that much, but its some of the instruments that can be taken advantage of. 

The organizations and structures that we engage mostly are the human rights organizations, but mostly the women-fo-
cused organizations, like Women in Law in Southern Africa (WLSA), The Federation of Women Lawyers (FIDA) and we 
are also partners with the Registry Lesotho Council of Non-Governmental Organizations even though not all the other 
organizations support the LGBTI movement. Fortunately enough, there is one LGBTI organization based in Lesotho, 
which makes it an advantage in terms of working without working with other organizations, the same organizations, 
which becomes problematic in most countries. 

The strategy that is proposed, because we looked at the bad laws of which we saw they struck off protection in terms 
of discrimination and stigma without the strategy that need to be the inclusion of sexual orientation and gender identity 
within the Constitution or Bill of Rights, which will respond to a lot of challenges of the LGBTI community in Lesotho. 
In terms of how this would be done, there is a space for the LGBTI community within the Human Rights Parliamentary 
Technical Working Group, and also in the SADC Parliamentary, which are those places that can be used at the same 
time, targeting dates like, IDAHOT (International Day Against Homophobia and Transphobia), Talk About Aids, World 
Aids Day, those are the dates that can be used focusing on HIV and Aids rights approach. Because what I was looking 
at in terms of sexual orientation and gender identities is to also respond to issues in terms of gender markers amongst 
transgender individuals, therefore it would pave the way to challenges that we might want to focus on.
An advantage can also be taken, in terms of the high prevalence of HIV and Aids amongst men having sex with other 
men. 



Seychelles

So the legal context of Seychelles is that we have decriminalised the Sodomy Law, but we have also have Section 154, 
155 and 143 in our Penal Code that talks about sex work and moral aspects of sex work. Also, the National Gender 
Policy because there is a new one that is actually in progress now, but it doesn’t really speak much about, or nothing 
about, LGBTI persons. 

Regarding whom the people, organizations and structures are, that I am going to work with. Well, like you mentioned, 
with all of the LGBTI groups in Seychelles we only have one LGBTI group, but we want to link up with the civil society 
platforms, and also with the Association of Media Practitioners, because they do quite a lot of work. We want to also 
work with the embassies, the French and British embassies who have already started to assist us in financing. Other 
spaces such as, we have the regional *inaudible, INCA, World AIDS Conference, IDAHOT, etc., etc. 

We also, with regards to the proposed strategy, actually I came up with two strategies. Firstly it is actually to become 
a member of the Civil Society Platform of Seychelles. Why that is because we are a very small country, and that struc-
ture already is making a lot of work. For example, we are already advocating for the restructuring of the Human Rights 
Commission and under that structure there is another platform; they already have some thematic commissions who 
are doing really, really well. 
The second strategy is to partner with the Seychelles Judiciary College, which actually is the academy that assisted 
us in doing the first talk about LGBTI publically in Seychelles. And the reasons why, is because if tomorrow we have a 
change in governance, the platform of the civil society will remain. It is also with the judiciary that it is the same. A lot 
of the time we see that people from the judiciary don’t really have the dependency whereas the, with the College, there 
will always have new lawyers who we can get on board with us. 



Zimbabwe

With Zimbabwe, our context is that in 2013 we adopted a new constitution and there are some codes and acts that 
are yet to get behind the new constitution, so that is the long and short of our context. We do have some good policies 
that we could take as an advantage to create change. Our National Health Policy does certainly mention the LGBTI. 
So that there is something that we can use to help change in other places. 

The people, or organizations or structures etc. that we would like to engage with are some secretaries in various min-
istries, the Attorney General, the Legislature, and the opposition parties would also be important to look at. Certain re-
ligious leaders are also already at the forefront of talking about inclusion and equality. Also, artists and creative spaces, 
because that is also where a lot of young people are now found and are engaging with. We can get traction from that.

In terms of one proposed strategy for creating change, we have two but I am only going to talk about one because I am 
biased towards it, is creative activism. I am basing it mostly on the successful story of the Hashtag The Strike move-
ment of how it managed to get enough traction to actually move and cause some change in the country because they 
used platforms that most young people have access to, such as Facebook, and they have structured it in a way that 
young people can understand. It is not going- you know that whole gab of saying lets sit at a workshop. But it was just 
simply on Facebook, make a video, speak your heart. And that is one thing I think that we could use to sort of make 
the change that we need because before we get to the bigger things of having the laws, we might as well create the 
environment where even if the law does not change, we will not have too many hate crimes or discrimination going on 
amongst the largest population which is your young people. So by speaking the same language and putting it within 
a packaging that is attractive to them, and something that touches their heart, it also creates room for them to be the 
change they want to see, rather than looking at the government to decide on what changes should be made for us. 
 



Namibia

For the legal context, we have the Immoral Practices act which criminalises: including masturbation, oral sex and anal 
sex among same sex couples, but also heterosexual couples. We also have the Criminal Procedures Act from 1997, 
so those are the bad laws. 
Our opportunity laws are: we have a Labour Act. We put it as an opportunity, which up to 1997 included the protection 
from discrimination based on sexual orientation and gender identity. Unfortunately this clause was removed when this 
law was reviewed. The civil society response was not enough, or quick enough to prevent that, but the fact that it was 
there gives us the opportunity to try and work to get it back in. There is also the Combating of Rape act, which also 
talks about anal sex and the protection of same sex couples and same sex rapes.
There is also the Combatting of Immoral Practices Act, this is the same law but we put it as an opportunity here be-
cause the constitution clearly says that you cannot discriminate based on sex and with this act, it discriminates on 
men, because this law doesn’t criminalise same sex sexual activity to women, but it does between two men, so we 
see it as an opportunity there with that law, which we also called a bad law. 

There are a lot of organizations and people who we have identified as allies in Namibia. The first group is the Parlia-
mentary Committee on Social Affairs, which some of our colleagues have started engaging with. Those conversations 
are continuing. We have some oppositional parties which are busy discussing issues around the LGBTI people. We 
have a very good ombudsman; we have a very good legal assistant center that is on hand and ready to provide legal 
services. In fact, they have come to the LGBTI movement and said, “As soon as you guys are ready, let us know and 
we can take on the case.” We have a very good president, the current president (Hage Geingob), which gives a lot of 
opportunity, but he also he has an amazing wife (Monica Geingos). She is seen as the mother of the nation in terms of 
her first lady status, and we see great opportunities in terms of working with her. 
Of course there are other structures such as the National Aids Council, etcetera, etcetera. 

Then there are spaces in Namibia, there is a strong diversity consortium of civil society, there is a key populations vil-
lage, there are the UN spaces mainly by UN Aids and UNFPA and then the Prevention Forums. 
The movements including Service Provider organizations such as CAL, PAI, ASHWER, NSWP and SATF.
Then the mechanisms, which we don’t want to stop working with are the African Commission of Human People’s 
Rights, The African Court, the Human Rights Council and the in-country ministries of justice, health and education. 

We haven’t really gotten so far as really identifying a key strategy, but our conversation was centered around the op-
portunities that are in the country currently. We know that the law reform commission is open to this idea. They did tell 
us that there are steps that need to happen. We know that the president in his second term may also take this up, so 
there is already an opportunity there. What we need to think about is in this time, we need to think about him finishing 
his current term, strengthen the diversity consortium and other civil society movements within the country to be able 
to clearly map out a road map which would be a strategy to get us to that point.



Mauritius

So I am going to be short because of time. In the country we don’t really have laws that criminalise people based on 
their identities or their sexualities. But we do have those that can be used for instance we have the Criminal Code in 
reference to Sodomy. There is no civil status for which has not been applied, as of now, to same-sex couples. We have 
this as to regards to marriage; we have adoption laws and a Hate Speech Law that does not include LGBTI people. 
Uhm, and then we do not have any laws for the identities of trans* people, that’s we do not have, but we do not have 
bad laws, per say, that criminalises people. 
 And then like, good laws are the Equal Opportunities Act with regards to goods and services. We have employments 
rights, and other policies we have is concerning HIV and Aids and anti-discrimination. Despite not having these laws, 
the prejudice and the stigma still remain. 

The organizations, structures that we have thought about, the different institutions that exist such as the Human Rights 
Commission, we have the media, we have the equal opportunities and commissions that have already implemented 
the decriminalisation of sodomy.  We have the *inaudible and prosecutions who have issued a newsletter in the country 
to decriminalise sodomy, because those are not actually used to that extent. Those are the structures and organiza-
tions that we could engage with. 

The proposed strategy with regards to Mauritius would be with regards to the CBCS Act, because the act does not 
specifically state that marriage is between a man and a woman. So then we have some scope in the act, especially 
since we have the Equal Opportunities Act which adds to that, given that to get your marriage you have to go to the 
CSD (Civil Status Division) office, which is a service provider, and if they refuse to register your marriage because you 
are a same-sex couple, the Equal Opportunities Act comes into play to prevent that discrimination. So this is one 
strategy. 
And like, media and lawyers and also university law teachers are allies that have been helping with the issue. There is 
also next we will have UPR (Universal Periodic Review) *inaudible in Mauritius, and it will be a good platform to show-
case LGBTI issues and to have support. 
Also for the Sodomy Law, it applies to hetero- and homosexuals as well. It is more about trying to raise the consti-
tutionality of the particular law because we really have a very good constitution in terms of the right to privacy. In a 
couple of previous judgments, we had a case where the pocket just outside your clothing, this is your private sphere, 
and you cannot interfere with that pocket of a person. So whatever you do within the four walls of a building is still 
a private sphere. So we do have that scope in the laws. The approaches that I think would be nice would be that an 
incremental approach coupled with a litigation approach just to have like, the *inaudible from different organizations 
especially, and push forward for litigation. 



Zambia

The Penal Code 87 that criminalises same sex relations and acts. 
It is 155 and 156 and 158. 
In our strategy, we are targeting 155 and 156, which covers same sex relationships and acts. Both attempts to- when 
you did that and were convicted, it would be a maximum of fourteen to fifteen years. 
So our strategies, we wanted to use the public health angle because we realise that Zambia prescribes to the fact 
that ending HIV/Aids, or achieving a zero infection level, you need to address all the key barriers, all the key drivers of 
the HIV continuum. That is impossible if they can’t address all of the infection types. Actually right now Zambia only 
addresses heterosexual relationships. It does not at all address same-sex ones. That is our entry point. 
Our strategy, using these two legal barriers, is to improve the National Health Response of the country by addressing 
the legal barriers and re-engaging policy makers and law enforcers. 
We need to ask who are these people who are organizing these structures that we should be engaging with. So we 
are targeting the legislature, under that we are targeting members of parliament who are the lawmakers, and as well 
as the judiciary. So if we target these two, the rest will fall into place. The law enforcers have to enforce laws that have 
already been made, so that is the police and immigration and all of those things who implement their decisions. So we 
are targeting the top two. 
We realised that engaging with these groups are not very easy, so we have to be strategic, we have to use forums and 
people who are already engaged with them. So for instance, the SADC (Southern African Development Community) 
Parliamentary Forum is one entry point, and also one-on-one engagement with these people. Sometimes that sort 
meeting that you have with them in a particular space on these particular issues, you start to make that progress.  
 



South Africa

So I wont be too long because I think some of you already know the context of South Africa. So besides the decrimi-
nalisation of most of the laws in South Africa, we still have the Sexual Offenses Act of sex workers that we are trying to 
work around, also the Concealment of Birth when it comes to transgender naming and changing your name and those 
issues, also school uniform policies and hate crimes which is something that is very big in South Africa. 

And then, some of the organizations and structures that we are engaging with, mostly with LGBTI organizations, the 
big ones and the small ones… the grassroots. The Department of Justice is also one; we have this National Task Team 
with Provincial Task Teams as well. They assist with LGBTI related matters. We also mentioned the Department of 
Social Development and the Department of Health and the South African Aids Council and some faith based organi-
zations. 

We just have one strategy that we thought of, was that from my background for us to be more engaging in commu-
nities, in educating them and to form part of existing coalitions within South Africa who are working on regional work. 



Malawi

Bad laws are the Sodomy Law and the Marriage, Divorce and Family Relations Law, Sex Worker Law, Gender Transi-
tioning and adoption for same sex couples, and also abortion. 
The good laws are the discrimination under Section 20, which under any law protects everyone regardless of sex, 
gender, race, whatever. It also translates into the Bill of Rights. We also have the *inaudible and then the HIV Policy, 
child labour policies and laws, and blood transfusion policies that doesn’t discriminate. 

We thought that on an international level, we have the head of National *inaudible Team, CHRR (Centre for Human 
Rights and Rehabilitation, in Malawi) which is in block one, MANARELA (Malawi Network of Religious Leaders Living 
With or Affected by HIV and AIDS), which is also block one, the Minister of Health, pro-bono lawyers, and the Aids 
Commissioner. 
The barriers in a legal context, we thought that maybe cultural and traditional leaders, police officers, religious leaders, 
and politicians as well. In terms of government, we are looking beyond small departments, but the National Intelligence 
Bureau. 

The spaces, IDAHOT, World Aids Day, –where we sit together to discuss issues -the International Day of Human 
Rights, and probably Technical Work Group in terms of media and reporting. 
The mechanisms, we could take advantage of the National Aids Foundation, Human Rights Commission, Malawi Law 
Society (?). internationally: ARASA (Aids Rights Alliance for Southern Africa), AMSHeR (African Men for Sexual Health 
and Rights), Pan Africa ILGA (PAI), SALC (Southern Africa Litigation Centre), John Hopkins, Africa Commission. 

Looking at the strategy now, we thought maybe in terms of sex work, maybe we could look at the HIV framework 
and the policy, we could employ HIV policy to decriminalise sex work with inference to the statistics in terms of HIV 
prevention rate. 
Again, as well as talking, not of the Bill of Rights, which under section 20 everybody is protected, so consenting same 
sex adults or same gender lovers is not sodomy at all. 

 



Concluding Discussion
John: Maybe we can just spend a few moments on both the process of analysing our country and context, and what 
was shared. What did you notice about the presentations, some of the common themes and what might have been 
missing from what we have been discussing up here. Maybe we can start by just reflecting on the process. Did you 
find it easy, for instance, to work out some things about the legal context in your country or was that quite a challenge? 
What does that mean for us as activist groups if we are struggling to understand the laws in our country, or did you 
have the opposite? 

Zambia: I wanted to comment on the issue of identifying the laws. For me it was not much of a challenge because 
of the current situation and analysis that is that is being done by Southern African Litigation Centre. I think it would 
be available for study of some Southern African countries. Unfortunately the situation analysis only focuses on trans-
gender issues, but it’s not much of a hassle when it has already been done for us. Which I think would also be very 
important to share with other colleagues. 
(http://www.southernafricalitigationcentre.org/1/wp-content/uploads/2016/09/Chapter-11.pdf) 

Mauritius: Okay, what I think to help have a better understanding is to have mechanisms internationally to actually 
give leverage to what local actions could be taken. For instance, in terms of the Sodomy Law, we have that in Mauri-
tius we can have- because the council and we can have the Human Rights Commission, but then still, other regional 
mechanism that can be used but, like, we are not using it because we do not have the appropriate skills or knowledge 
to have access to these mechanisms.

John: I think that is a really important point. I think while we were walking around the room, some people were a bit un-
familiar with the mechanisms at our disposal and maybe if we have got a few minutes, we can talk about it in a second. 

Mauritius: Because from a previous workshop on decriminalisation, with other organizations, for instance that I had 
attended, if there was a country in the Commonwealth, for instance, they have a successful country who decriminal-
ised sodomy for instance, it can apply to other jurisdictions, so a win in one particular commonwealth country is going 
to impact another country elsewhere. 

Zimbabwe: For me it was both an interesting and challenging process because this is my first time being involved in 
a workshop that is explicitly dealing with this, because I must say I would avoid this. And also the challenge that I did 
notice that some of the things are framed in a way, as if they were to be given out to the general public, it would be 
inaccessible and *inaudible. I had to focus in and say to myself, “What do they mean?” So some of those things I’m not 
really interested, and some of those thing I would not Google to see “What does this statement mean?” I am wondering 
if we can translate some of these laws into a language that we all can understand without having gone to law school or 
whatever. And also, sort of like, making an effort to understand the mechanisms that are actually in place in the other 
cities, because some of the things that were coming out of I don’t know where, I have no idea what those things are.

John: So a few very important points were raised that I think we really need to appreciate. The one thing is the dif-
ficulty with dealing with quite complex issues to people who are unfamiliar with the terminology and the language of 
the mechanisms that are available to us. I think we need to try think forward, as we try and come up, not necessarily 
in this room, but at a county level and regionally, when we think about decriminalisation and that to me also speaks 
to the need to try and identify strong allies who can help us as we navigate such challenges. Because when you are 
dealing with such complex issues it is not enough just to Google something, we need to be partnering with those who 
are specialists and who can provide insights and guidance on how best to be made such difficult situations. 

What about some reflections on what was actually shared? Did you notice anything from the presentations?
One thing I noticed, for instance is a lot of the strategies that were presented spoke to sensitization and education, as 
opposed to some of the legal strategies that might be available to us. I think that is really significant that that is where 
many people thought was best to put their efforts. Maybe we need to think through what that is saying about our 
readiness to engage in, say, litigation or our level of comfort of speaking about these issues and thinking it through. I 
think that is a really important point that I noticed. Any other reflections on what was shared? 

Mauritius: From what was shared I think it was more trying to integrate with society, and form part, or become part 
of the bigger community, so creating alliances and networks and engaging with leaders and other activists as well. 

Zambia: Also, what I found as a challenge to us is, am I looking at a long-term or a short-term strategy? Because we 
have been looking at advocacy for ages, and I thought we are at that point where we were saying that we are ready to 
get things done. And it felt a little bit scary to challenge the constitutional court and get things done, or what is going 
to be the outcome of that. To me it was a little bit challenging in terms of the backlash that will come with the consti-
tutional court. But at the same time I feel like we have been doing a lot of advocacy work on the ground, and why I go 
back and we have got alliances already. Why do I have to go back and start strategising instead of getting things in 
place, and done, like tomorrow? 

John: I think that is a really excellent point and it speaks to one of the intentions we have to think about as activists 
who are working towards decriminalisation, and I think it has come up a few times over the last few days about trying 
to strategise the approach we take. We have heard from some of the examples we have shared that if we push too 
hard, or go down one path, or around direct change, it can lead to a backlash, but it can also lead to very positive 
things. So I what we are trying to find here and now, is the difficulty of trying to plan out a strategy, but perhaps the 
need to work closely with organizations. For example to try and work out what might be the best approach for a 
particular kind of context and where it is at specific point in time. But I think what you are saying is that there is no 
easy answer to this challenge. 

Phumi: My comment is related to this exercise in terms of the strategy we look at the state of our own organizations 
or the state of a movement. Whether localised or nationalised or in relation to a region. Uhm, I say this one recognizing 
the tensions and the instance in which organizations find themselves. But also recalling or reflecting on some of the 
work around this issue that you have been involved in. There is always this tension between gay men, lesbians women, 
trans* people, in relation to the choice of the test case to use as a particular role. I mean, I don’t know if this came 
about in the exercise that people were choosing they were going to decriminalise sodomy, but going to focus on this 
law as the basis for the incremental process. But I mean, I don’t know if it’s a reflection of the group but I raised it in 
the group that I was in. I said that artificial insemination, I don’t even know if it was conceded, but some of, maybe it’s 
been important for women, but it has been an important issue for lesbians, because they can. But I’m reflecting on the 
state of our organizations and how broad we were in embracing the diverse issues that our activism entailed, and the 
type of choices of what made for choosing a legal strategy or a legal reform or policy.  

John: That is a really important point. Do any other people have any thoughts on what Phumi has just shared?

Zambia: Well, that is very much true. Because we have our own individual interests, but at the same time if we are 
working in this LGBTI movement, we need to have- at some point a lesbian woman will be there for a gay man to get 
access to health services. But why can’t the gay man support the women. And it is the politics that run everything. 
Personally I carry the trans* community’s interests at my heart because they are my personal politics, but at the same 
time I have to upset the LGBTI movement itself. And what I was personally looking at was to get to work on this pro-
ject that can benefit everybody, if we talk about issues of sexual orientation and gender identity, and expression. And 
it can benefit a larger group of people. But that, what she has just said is a huge challenge in terms of our personal 
interests, but at the same time it also depends as to what would be the outcome. What is the immediate issue that we 
need to find a number of solutions in terms of the larger movement itself? Our priorities in terms of achieving what we 
need. I might have interests in trans*, but at the same time, there might not be an available strategy to use, but I can 

http://www.southernafricalitigationcentre.org/1/wp-content/uploads/2016/09/Chapter-11.pdf


use other avenues in terms of the movement itself to find my way out. So it is all about having one voice, and working 
around a joint advocacy strategy. 

Phumi: This is not indictment of any presentation that was made, but in terms of things I thought we would need to 
reflect on, if we are here from my country. Then I can go back and include the connection as part of my developing 
a strategy to say, in what state do we find our organizations? And I mean like, in our forms of organizing, not just the 
NGOs set up only. But in what state do we find our own organizing and actually supporting this leader or the legislative.

John: I mean, that is very true and it opens up a whole range of questions, especially in terms of who gets to make 
these decisions about the approach we take. We can look at each individual organization, but we could also look at 
that sector of a country. I mean, take Namibia for example. Is it Outright Namibia who decides to make the final 
decision? Or is it the *inaudible set up, or the people on the ground? These are big important questions about how we 
work together to strategize. 

Namibia: It is exactly what you said. It is good for movements to come together. But we have seen throughout history 
because of power divide and things like that, people have been breaking out and starting their own things… but the 
one thing is that in Namibia, different movements have been supporting each other from the get go. Like the women’s 
movement has always been there when it come to the LGBTI issues, when it was very much the women’s movement 
that was organizing these things and so on. But what I find dangerous also, is that these movements, or maybe not 
movements per say, but a network of LGBTI organizations coming together and then, since it is like that there is always 
some people to make decisions. And it is only given by- and then maybe you are thinking of taking this approach, and 
then it is only that approach that is being followed. So uhm, for example, lets talk about my organization, we identify 
more with the women’s movement, although we work with lesbian women, that it will have to be a key population or 
like that, so it gets difficult when there is understandings. But… I forgot what I wanted to say… but that is the point. 
Because we might sit here and, the few of us, and say, “when we go back and we have this movement and things 
like that, but when I walk into my organization, you know, it is a totally different story. Yes, the support will be there 
because Sodomy Law, yes, whatever law, yes. We can work together, but when we come together, who makes the 
decision and what what. So sometimes it is also better for one person to do that, and you support, or you do your thing 
and I do my thing. You understand? Because sometimes it becomes too dangerous and too toxic and then it breaks 
down. But I am in a very good support of different movements, not only just the LGBTI movements forming their own 
network, but all the other movements. You know, disability, women, all the other movements coming together and say, 
yes, this is a human rights issue. 

Mauritius: Actually what PM said kind of moved me, because in Mauritius we are actually discussing the advocation 
around sodomy, and like what PM was saying, should it be that an LGBTI organization, a gay person is going forward 
with that law, because is that law uhm- our identity or like, can any person, even a heterosexual person, go ahead. 
Uhm, this is, upon reflection, is bugging me. If someone has any insight or clarity about that it would be nice…

John: So I think there are several things that we need for us to really think critically and hard about our movements, 
and our preparedness for these things.

Gabriel: There are four things I wanted to add. I think the one thing I am noticing about the exercise is that uhm, in a 
way, we are not yet experts on our own contexts and mechanisms we could be using and how they function. We talk 
about the African Union, maybe very broadly, maybe without thinking about how it is made up of very different parts 
that work in different ways. I don’t think can actually work that out here. But I want to flag that, if we want to make 
change, we want to aim to understand our context really well, the laws in particular, and also the mechanisms of how 
we can use them, because they are very useful. But we need to actually understand where we need to go and what 
we need to present. Even in presenting there might be a particular structure. I just wanted to highlight that. Uhm, and 
our participation in those spaces is about really knowing what our role would be. Sometimes our role is small and 
problematic, but we might still choose to engage because that’s how we can bring about change. 

The second point I want to make, and I am talking individually… when we think about the law, we are thinking about 
how our bodies are circumscribed. How men and women, male and female. How our bodies are policed around issues 
of abortion, how are we supposed to have sex? When are we supposed to kiss another person in South Africa. These 
are all things about circumscribing our bodies in particular ways. And I think that these, this circumscriptions are often 
unfair. And often irritations, and when we respond to a certain subscription, we respond to change in in another cir-
cumscription. We don’t often imagine what it would be outside that order. I think, for me as a queer activist, it is about 
thinking about responding to the law, yes, but also thinking beyond it. About how we can reimagine how humans relate 
in a more fair and equitable way. We didn’t even talk about that. 

The third point is around organizing. I think around organizing, when we are talking about approaches and strategies, 
the approaches that we use like workshops and dialogues, I would argue don’t have great evidence of success. We 
are still faced with the same problems a lot. And the question we should be asking ourselves is “Why do we keep using 
these approaches and how do we make them more successful?” I think, when thinking about the law, we can have 
some successes there, but I think that is not what it is going to end on. Some organizations are going to be marrying 
a process of the law with an advocacy process. Uhm, in South Africa we night have been successful with the law, 
but we still have all of these problems within the community. And I think we need to think through this. I think being 
an expert on the law is the first step, but it is also about becoming an expert on your context so we can use both of 
those together and successfully. 

The last thing is about legal approaches, the question I always ask at the beginning is, who, if we start there, who is 
that approach going to benefit. So often people think about starting around sodomy, and I wonder who is that going to 
benefit? Why don’t we start around sex work first? So that is the question I always ask, and how that is going to apply, 
how that affects our movement. I think the approach we used in South Africa was very gay male and masculine. And 
what if that was useful, and I wonder if that benefited everyone or just a few.

Sibongile: I mean, some of the things that GK said, there is a tension in what we are trying to do here. We have peo-
ple who may have worked together or who know each other and coming together in a meaningful way, saying that we 
are convening around criminalisation. And that criminalisation can go on without an agenda that is actually within legal 
strategies. But as it’s just happened now, it becomes difficult for these kinds of convening to actually focus on that. 
Because people come with all these kinds of experiences and realities and also thing that they also want to address 
in meetings. My thing is always looking at this matter is how is litigation is just a brick when we are talking about what 
contributes to social change. It’s just a brick; we need thousands of bricks to build a house with doors and windows. 
You need ventilators, you need a roof, and you need everything. So if every space that is created, a conversation be-
comes a conversation about all the how we are never going to have all the expertise you need to do or go deeper into 
what is required   to be able to have this conversation. So the question then becomes a chicken and egg. What comes 
first and what comes last. Right? So you are not necessarily taking into account these other instances when it comes 
to the law and those sorts of things. 
I don’t go to many conferences, but the thing is, the meetings do tend to have that kind of a thing, because there is 
everything. A long list that has been put in as suggestions. Realistically you are not going to be working on when they 
are coming from there. So I think it does become some kind of a fashion because they are always begging for us to go 
back and say, adopt, kind of a narrow approach to say of course there are always all of these things, but in this meeting 
we are trying to solve that. And then we spend a lot of time to address, what is the strategy here. Once we start, kind of 
broadly going, the outcomes kind of look like any other workshop that is trying to think about social change. So I think 
we need to accept that social change is not going to come from the courts. It is going to come from various things, and 
then say in this, is just one method of strategy that we can identify, because I am just worried now. It is half past four 
on our second day, we have not had the conversation about what next. So if I am taking anything from this meeting, 
what is it going to be? So where do I begin to organize. How do I begin to think about criminalisation and where is the 
space that I can activate, you know, and engage, and say, “Just from this one meeting, if there is another meeting for 
us to converge, what can we say we have done here?” I don’t know. Basically, yah, it is, how do we actually get back? 
I think looking at the objectives we had at the beginning, and then at this hour, jus say, how far have I gone in trying to 
meet those objectives so that we are able to wrap up. Because its an entire session that we 



have had last, and I am not getting a sense of what it is that we are saying here, this is what I have done, or what we 
think we are going to do. And maybe this is not what this meeting is about, you know? This meeting is about having 
a meeting about criminalisation and we say, cool, if it happens it happens. You know, because there are people who 
have had to do all of the work, in organizing, in implementing and doing all sorts of things, but do we actually get the 
sense that these two days have actually been *inaudible. 

John: Thank you for sharing that. I think that is a concern a lot of us share right now. You know, we have had a bit 
of a chance to reflect on the circumstantial stuff, and to learn about the processes and the mechanism that are there 
at the moment that we can use, unfortunately without going into too much detail about it, because leads us to the 
question of “Where To Now” that hangs over a space like this? But I think that we also need to recognize the limited 
time remaining. I think maybe it would be a good opportunity to hear from people about how they understand what 
had been worked on now and what value that might have for their context. I don’t know if people want to do that as a 
conversation now or even as a more formal reflection exercise? I’m not sure how people want to take things from here 
in the short amount of time we have remaining?

Seychelles: Is that a question?

John: Yeah, I mean we are at an important place. We need to put forward a proposal about how we want to try wrap 
things up, I mean, we could do a general reflection, but maybe that is not what is required right now. 

Note: Due to deterioration of audio quality, and background noise coming from within and around the ven-
ue, it was not only difficult to hear what was said in the remainder of the session, but also to decipher what 
was said in the audio recording. For this reason, the rest of the transcription will be summarized.

Sibongile: It is important to engage with the material at your disposal. This includes the conference material, and 
proceedings, as well as the articles which were distributed before the dialogue. In addition, consider Resolution 275 
(http://www.achpr.org/sessions/55th/resolutions/275), by the African Commission for Human and People’s Rights. 
These materials help inform our engagement, and help us determine the structure our activism needs to take.
Identify organisations that are useful to a particular context to strengthen the quality of your activism and engagement.
In this case, as far as strategic litigation is concerned, identify and connect with an organization such as ISLA, with a 
pool of lawyers that could support the movement.
ISLA can hold and manage the next space or meeting (because this is the kind of work that we do).
There are some things that ISLA cannot do, and maybe individual actors in the discussion could agree on what to do 
in that space or context.

GALA: GALA is interested in documentation. As far as follow up events are concerned, we would be interested in that 
in as far as it relates to documenting it.

End of Dialogue.

http://www.achpr.org/sessions/55th/resolutions/275


Summary of
Evaluation Forms



The participants in the dialogue were asked to (anonymously) complete an Evaluation Form at the end of the second 
day (the final day of the Dialogue). The questions were aimed at establishing what their thoughts and experiences had 
been of the Dialogue, and how they envisaged future interventions. The responses have been recorded below the 
respective questions. While 13 of the participants completed the Evaluation Form, not all of them completed ALL the 
questions.
The first question was aimed at establishing which components of the Dialogue emerged as the most significant for 
the participants. The consensus was generally that the information regarding Litigation had been most helpful. While 
the language and register was seen and experienced as somewhat inaccessible by some, it was generally agreed that 
highlighting the role of litigation in affecting social change was especially beneficial, as it also informed an 
understanding of criminalisation, and specifically of what is criminalised; that is, is the act and not the person, that is  
criminalised.

1. Which aspects of the Dialogue had an impact on you?
• Litigation for social change.
• The energizers had a way of keeping us focused and engaged. The role play sessions were interesting.
• Country mapping of contexts, challenges, resources and strategies to address criminalisation. The documentary 
about Uganda.
• The dialogue relating to linkages. The impact of litigation and also success stories that have happened in Africa. 
I also like the exhibition that spoke well to our community.
• Understanding litigation
• The whole dialogue was very impactful for me, I as a South African community activist on a grassroots level have 
learnt so much. It was a bit difficult for me to understand certain terminologies, especially with legal terms, but still 
the learning experience is highly appreciated and rewarding. More specifically the areas that had a great impact 
on me was the film “And Still We Rise”. I felt that it was highly important for activist to see, it kept me motivated.
• Decriminalisation and approaches. Social Movements and organizing. The two controversial approaches (IA and 
DDC/DCC) and how best they fit in varying circumstances. Forms of activism and advocacy strategies. Country 
analysis and developing strategies.
• The discussions around understanding context and how it can inform strategy. The clarification about what ex-
actly is criminalised.
• The different approaches - IA & DCC.
• Country mapping exercise which helped as the strategies had been discussed immediately.
• The Incremental and DCC approach to litigation. The body autonomy and linkages with sex work and LGBTI 
organizations.
• Decriminalisation.
• Understanding the pros and cons of Incremental Approach and Litigation. The country-specific needs for more 
LGBTI rights. Growing as a network and movement.

In the second question the participants were asked to identify which aspects of the Dialogue they felt they could take 
back and apply in their own organisations. The responses to this question were varied, but one of the factors that 
emerged as central to the Dialogue was the importance of building and maintaining networks and alliances with 
organisations across the continent (and indeed the world), as these would serve as important sources of resources for 
future endeavours and interventions, or simply as important sources of information that would help in specific contexts.

2. What do you think would be useful to take back to your organization?
• How support can be given to in-country organisations and lawyers to capacitate different actors. The follow-up 
report on the Dialogue would be useful to take back to the organization. How can African organisations work in 
networks to address and raise issues at regional and international mechanisms and bodies.
• Litigation
• The alliance building and partner strengthening
• To share the strategies and probably work on the already drafted strategic litigation.
• Strategy development and mapping of stakeholders.

• In-country alliances, opening up the process to involve members of the organization so that they are made aware 
of the legal context and understand what they might be guilty of/not.
• The DCC and IA approaches; thus, while we have been on the ground as change agents, not all has been perfect 
and dialogue is pretty much an eye-opener to change the approaches with proper scrutiny.
• This is a very important question and I have both my own personal take and the organizational view. As 
someone who is a founder of an LGBTI org in S.A, I have this dream that I would like to work in Africa fighting for 
human rights. I founded my org in light of following a path that would one day encompass work with fellow African 
countries. Our mandate now might not be to litigate or to work with other African orgs around LGBTI, but I see a 
dynamic organization like ours working regionally and forming alliances and coalitions as well as litigation work. I 
will communicate all the ideas with our board, as we already have two board members from the Southern African 
countries (Zimbabwe and Botswana). Already I have taken steps towards my goal of having a SADC-based Board 
of Directors.
• The different country experiences and context is something we can definitely learn from but also to build different 
social movements nationally.
• The roadmap with specific suggested strategies that was built through the past two days.
• The importance of building alliances with other organizations and mapping these allies and resources.
• The different country contexts and diverse methods employed by the respective countries in pursuing the 
decriminalisation agenda - useful in evaluating why our strategies work.
• The process has ignited thinking around decrim and ways in which to plan and do strategic litigation.

The next question was meant as a way of establishing whether the participants were able to use the Dialogue as a 
means of forming new relationships, or revisiting and strengthening old or pre-existing relationships with other 
organisations around the continent. The overwhelming response to the question was that the Dialogue had, in fact, 
provided the opportunity for the establishment of new relationships and alliances, but also for the strengthening of 
existing coalitions. Interestingly, only one of the responses recorded questioned whether the newly-formed 
relationships would be of use in the way forward.

3. Were you able to make new connections or strengthen existing ones?

• Yes – Looking forward to establishing relations with the Initiative for Strategic Litigation in Africa (ISLA). 
• I came with country colleagues and this has strengthened our relationship at an organizational level.
• YES YES YES, and I have been able to strengthen existing ones.
• Indeed, was able to make new connections and strengthened existing ones. The question is, will it have an impact 
on the way forward?
• Very much. 
• Yes, it being my 1st time in such a dialogue I think I have made new connections.
• Yes
• Yes we managed to make new connections which will be carried forward to advance the work.
• Yes to new connections, and yes to existing ones being strengthened.
• Making connections.
• I have definitely made new networks. It is a huge MUST in these spaces. I have also strengthened many of my 
existing ones.

The participants were then asked for any suggestions they could think of for the way forward, or for future/similar 
interventions. The intention was to get them to approach this question not only from their own specific geographic and 
legal contexts, but also from how these contexts informed their interaction with the space provided in the Dialogue. 
Again, the responses were varied, but one of the salient points to emerge related to the need for the participants, and 
the activists in general to be educated on, or to familiarize themselves on legal rhetoric or language. In addition, the 
lack of time was also identified as problematic. It is of course, expected that a topic as broad as Decriminalisation 
could not be adequately covered in a two-day Dialogue, but this does speak to a more acute need for organisations 
and activists to be able to adequately engage with matters related to criminalisation and decriminalisation.



4. Do you have any suggestions for further work of this nature?
• An in-depth analysis of success stories and how they can be used by other similar organisations.
• Needs to continue taking into account: more time of notice due to busy schedule; extend the length of the 
meeting; have a specific outcome that talks to all of us, i.e. building a regional network on pool of resources to 
realise all our goals; also a bit more financial assistance, for example, with dinner costs.
• It should be more than 2 days. Or maybe GALA and ISLA should go to countries and work in the country context.
• In terms of suggestions for the space, I think the language barrier was quite a challenge for me. I think it should 
be made very clear in the beginning that people should be more basic and use simple English. I think that a sort of 
“Introduction to the Dialogue” would help prepare those who are not well-informed around legal terms, 
terminologies in general, etc. Other than this, I feel that air-conditioned venues are very essential, and transport 
should be available for going back to the hotel. 
• The litigation and strategies – This is not an overnight, once-off package. Engaging legal experts is quite 
instrumental and this has to be screened at longer effect, be it regional, local or international.
• Narrowing the scope. Dealing with language barriers, terminology etc.
• I would love to see a meeting of this nature on litigation.
• To allocate enough time for discussions and sharing.
• Yes, more training, or activists to acquaint themselves with legal processes.

In the final question, participants were asked to provide any further comments they felt were relevant to their 
experiences of the Dialogue. These responses were clearly varied.

5. Are there any further comments you would like to make?
• It would be great if criminalisation seminars or meetings included critical country stakeholders such as health care 
workers, law and policy makers.
• Gender representation; it was disappointing to see that a room of about 25 people, maybe 2 or 3 were female.
• I questioned myself at first, why was I invited to this space…, keeping in mind my dreams and plans for the 
organisation. But at some point during the Dialogue, I felt a bit like I lacked the intellectual acuity, purely because I 
have not yet read or have been well-educated around legal matters and the LGBTI community. However, the 
Dialogue has definitely reshaped my thinking and bettered my understanding around legal matters, and specifically 
better within the SADC region. I would definitely like to be part of these spaces in the future, as it really helps 
improve our learning as grassroots activists.
• Activism is a call, and being community-bound translates the fact that we share the challenges as common and 
have other untold experiences. When organising such international events, consider that we are equally financially 
challenged; dinners and ground transport were or should be part of the events.
• Could the GALA report be circulated?
• Very insightful meeting.
• Just to say, thank you for the invitation. It was eye opening and surely a great experience.


